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LAW OURN 


She shot the ashes 
off the cigaret 


He: name was Phoebe Mozee and 
she was born Darke Ohio, 
and she could shoot the head 
off running quail when she was 
twelve years old. 


Once, the invitation Kaiser 
Wilhelm II, she knocked the ashes off 
cigaret was holding his mouth. 


She could handle rifle six- 
gun with artistry unsurpassed 
that any human being before her 
time or, probably, since. And when 
she appeared with Sitting Bull and 
other notables Colonel Cody’s Wild 
West Show, she thrilled your father 
and mother—not Phoebe Anne 
Oakley Mozee but “Little Sure 
Shot,” the immortal Annie Oakley. 


Annie Oakley, the poor back- 
country orphan girl who her 
way world-wide fame, was the very 
spirit personal independence. That 
spirit just much alive our gen- 
the great assets our people—and 
our nation. And one very great 
reason why our country’s Savings 
Bonds are perhaps the finest invest- 
ment the world today. 


Make that investment work for you! 
Increase your personal independence 
and your family’s security, buying 
Bonds now! 


It’s actually easy save 
when you buy United States Series 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign application your 
pay office; after that your saving 
done for you. And the Bonds you re- 
ceive will pay interest the rate 
per compounded semiannu- 
ally, for long years and 
months you wish! Sign today! 
you’re self-employed, join the 
Bond-A-Month Plan your bank. 


For your own security—and your country’s, too— 


invest U.S. Savings Bonds! 
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United States Government Obligations................ 
Obligations Other Federal Agencies 35,464,846 
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60,581,083 
Loans and Discounts 2,337,065,556 
Real Estate Loans and 4,978,328 
Customers’ Liability for Acceptances 43,819,480 
Stock Federal Reserve Bank 15,000,000 
Ownership International Banking Corporation....... 7,000,000 
Bank Premises 27,177,771 
38,100,729 
3,625,188 


$6,323,104,786 


Deposits $5,639,188,380 
Liability Acceptances and Bills $75,693,233 
Less: Own Acceptances Portfolio 29,344,669 46,348,564 
Due Foreign Central Banks 18,492,300 
(In Foreign Currencies) 


Reserves for: 
Unearned Discount and Other Unearned Income...... 22,472,680 
Interest, Taxes, Other Accrued Expenses, etc...... 38,440,249 
ivi 5,500,000 


300,000,000 
52,662,613 552,662,613 
$6,323,104,786 
Figures Overseas Branches are December 23. 


$400,361,995 United States Government Obligations and other assets 
are pledged secure Public and Trust Deposits and for other purposes 
required or permitted by law. 


(Member Federal Deposit Insurance Corporation) 
Chairman the Board President Vice-Chairman the Board 
Howard Sheperd James Rockefeller Richard Perkins 


Affiliate The National City Bank New York for separate 
administration trust functions 


CITY BANK FARMERS TRUST COMPANY 
Head Office: William Street, New York 
Capital Funds $32,037,611 
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ganize bank’s sales department and how select 
its operating head; how recruit and train its staff; 
how constantly improve the quality its selling 
effort and how adapt its program various stages 
the business cycle. 


While this book was written with the metropolitan 
bank mind should equal value the 
smaller bank for even the smaller banks, while they 
may not big enough for special selling depart- 
ment, still have sell their services and should 
thoroughly familiar with the principles involved 
bank selling. 

The author has been studying this problem for 
long time. Not only has had great deal per- 
sonal experience this type work but has dis- 
cussed the problems involved with many the most 
successful specialists this field. 
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Banks and Federal Income Taxes— 1954 


DANIEL MacLEAN* 


The subject this discussion “Banks and Federal In- 
come Taxes—1954.” This encompasses discussion the 
Internal Revenue Code 1954. Inasmuch finalized regu- 
lations respect many sections that enactment have not 
been issued follows that some the views expressed may 
later found variance with the regulations when they 
are issued. However, have recently completed taxable 
year which the new Code applies and, the absence 
finalized regulations, must make decisions what 
are going do. Accordingly, the responsibility falls upon all 
banks interpreting the new Code has been enacted. 
doing this must, view it, place our best foot forward 
and, should the regulations disagree with our views must 
ready challenge them the amount tax involved 
warrants it. from this point view that the discussions 
which follow are predicated. 


General 1954 Code 


The new 1954 Internal Revenue Code will, the case 
commercial bank employing calendar year, apply 1954 
returns and those subsequent years. the case sav- 
ings bank cooperative bank employing fiscal year 
will generally apply the fiscal year beginning 1954 and 
subsequent years. 


Department, Arthur Andersen Co., Washington Street, Boston, Massachusetts 
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Tax Rates—Sections 11, and 1201 

The normal tax rate 830% for taxable years beginning 
before April 1955. For taxable years commencing after 
March 81, 1955, the normal tax rate drops 25%. The sur- 
tax rate continues 22%. The alternative tax rate net 
long-term capital gains continues 26% for taxable years 
beginning before April 1954. declines 25% for taxable 
years commencing after March 31, 1954. 

the drop the normal tax rate permitted occur 
March 81, 1955, banks, like other corporate taxpayers, will 
required compute tentative taxes the old and new 
rates and arrive final tax adding together the propor- 
tion each tentative tax which the number days the 
periods before and after the time the change normal tax 
rate bears the total number days the taxable year. 
the case calendar year bank this means that the effective 
normal tax rate for 1955 under present law will little 
less than 26-1/4%. 

such proration will made connection with the 
change the tax rate long-term capital gains April 
bank’s taxable year began before that date, which 
the fact the case most commercial banks, the rate 
tax net long-term capital gains for 1954 26%. 


Time for Filing Returns—Section 6072 


Commercial banks utilizing the calendar year will continue 
file their income tax returns March the year fol- 
lowing the year covered the return. Other types banks 
with fiscal years will continue file their returns the 15th 
day the third month following the close the taxable year. 


Declarations Estimated Income Tax and Payments 
Income Tax—Sections 6016, 6074, 6152, 6154 and 6655 


Commencing 1955, banks, well other corporate 
taxpayers, will required file declarations estimated 
income tax the income tax liability for the taxable year will 
exceed $100,000. Such declarations are required filed 
the 15th day the 9th month the taxable year, except that 
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the expectancy that income tax will exceed $100,000 first 
met after the last day the 8th month and before the first 
day the 12th month the taxable year, the declaration 
filed the 15th day the 12th month the taxable 
year. declaration filed the 15th day the 9th month 
the taxable year may amended any time and includ- 
ing the 15th day the 12th month the taxable year. 

For taxable years ending after December 31, 1954, 
corporations will required pay their income tax liability 
two equal installments the first which payable upon 
the filing the return and the second within months such 
time. Corporations may also make payments estimated 
income tax two equal installments the declaration filed 
the 15th day the 9th month the taxable year. The 
first installment paid upon the filing the declaration 
and the second the 15th day the 12th month the 
taxable year. These payment provisions can understood 
taking example calendar year commercial bank with 
tax liability $200,000 for 1954 and $800,000 for 1955. Its 
1954 liability will payable two equal installments 
$100,000 each March 15th and June 15th, 1955. Sep- 
tember 15, 1955, it, will file declaration estimated tax 
which the tax payable will $20,000, one half which 
paid upon the filing the declaration and the remainder 
December 15, 1955. Note that the amount required 
paid upon the filing the declaration was 10% the amount 
the estimated tax excess $100,000. This percentage 
increases annually the rate 10% per year until, for tax- 
able years ending and after December 1959, becomes 
fixed 50%. 

Failure corporation make payment estimated 
tax may result the imposition penalty equal amount 
the amount the underpayment for the period 
the underpayment. This will not imposed any one 
the following conditions are satisfied: 

The estimated tax upon the basis which the installments are paid 


amounts 70% the tax (in excess $100,000) shown the final 
return. 


~ 
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The estimated tax amounts much the tax for the previous 

year less $100,000. 

The estimated tax equal what would have been last year’s 
tax (less $100,000) current tax rates had been applicable. 

The estimated tax amounts 70% the tax (in excess 

$100,000) for the taxable year computed annualizing taxable 

income for certain months. 


Gross Income and Exclusions from Gross Income—Sections 

and 108 

The definition gross income and the exclusions from 
gross income (interest and discount obligation States 
and their subdivisions; dividends Federal Reserve Bank 
stock issued before March 28, 1942, etc.) are largely reenact- 
ment old law. Accordingly, the items comprising the gross 
income the average bank will continue those with 
which banks have been dealing the past. 


Accounting Methods—Section 446 


The new Code broadens the provisions old law respect 
accounting methods. The cash and accrual methods 
accounting, those most generally employed banking, have 
been codified. addition, provision made for the recogni- 
tion certain hybrid methods accounting. This may 
interest number cash basis banks which have been 
picking discount income the time making loan 
rather than the time paid or, installment 
loan, ratably over its period. This anticipation income had 
been consistent over long period and does not result 
income escaping taxation. Accordingly, may well hy- 
brid method accounting under the new Code. will 
resolve condition which has been some concern those 
who have been confronted with it. 


However, the better view this situation that the er- 
roneous accounting for loan discount referred violates the 
principles both cash and accrual accounting. For that 
reason question the erroneous procedure one constituting 
hybrid accounting method. 


THE BANKING LAW JOURNAL 


Prepaid Income—Section 452 

interest accrual basis banks only new provision 
permitting the spreading prepaid income. Under the old 
law payments received advance for the use property 
future years for services rendered future years 
ordinarily were includible the income the recipient 
the year they were received even though the recipient was 
employing the accrual method accounting. For example, 
common adjustment the tax return accrual basis 
bank brought safe deposit rental into income the year re- 
ceived. the proper election made under this new provision 
returns for the first taxable year beginning after December 
81, 1958, unearned safe deposit rental the end such 
taxable year may excluded from income for the year. Some 
banks are substantial owners rental business property. 
they are receiving prepaid rental leases, this new section 
will have application. For example such bank, using the 
accrual method accounting, receives $5,000 January 
1955, full payment for rental lease running five years 
from that date. Under the new provision the $5,000 spread 
over the five years the lease has run. Under the old law 
the entire $5,000 would constitute income 1955. The new 
provision sufficiently important merit consideration 
every accrual method bank. Such bank may elect adopt 
this provision without the consent the Secretary his dele- 
gate incorporating its return for its first taxable year 
beginning after December 31, appropriate statement. 
Alternatively, election employ this provision may 
made any time with the consent the Secretary his 
delegate. election, made, will apply all prepaid in- 
come received bank. 


Dividends Received—Sections 243, 244 and 246 


interest trust companies and savings banks the 
tax treatment under the dividends received. 

dividends received credit respect dividends received 
from domestic corporations taxable under Chapter the 
1989 Code was heretofore allowable. This amounted 85% 
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either the amount dividends received the net income 
whichever produced the lower credit. Under the 1954 Code 
corporate taxpayer receiving dividends from domestic cor- 
porations taxable under Chapter permitted deduction 
rather than credit equal 85% the amount such 
dividends received without limitation, provided the taxpayer 
ends with net operating loss. Otherwise the deduction 
for dividends received will limited 85% the net income 
computed without regard the deduction for dividends re- 
ceived. This will have particular significance the returns 
certain banks for taxable years beginning after December 31, 
1958. For example, take savings bank with fiscal year 
ending October 1955, and with the following figures (ad- 
mittedly extreme example) 


Dividends received 50,000 
Other income 


income 


Less: Allowable deductions other than the deduction 


for dividends received 


Net income before dividends received deduction. 
Less: Dividends received deduction 


These figures not produce net operating loss hence 
the dividends received deduction must reduced 85% 
$42,500 comply with the new Code. When this 
correction made the result taxable net income 
$6,875.00 and ensuing tax liability $1,912.50. the 
other hand, the deductions other than the deduction for 
dividends received were increased $1.00, the result would 
net operating loss $1.00 for the taxable year with 
tax liability and the limitation the amount the dividends 
received deduction contained the new Code does not apply. 

The foregoing discussion contemplates that the dividends 
received did not include certain preferred dividends from tax- 
able operating public utilities. Under the old law 62% credit 


Net 
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was allowed this class dividends for taxable years com- 
mencing before April 1954. For taxable years commencing 
and after that date the percentage declined 59%. The 
new Code changes the credit deduction and provides 
for its computation. The result obtained not ma- 
terially different than would have been obtained under the 
old law. 

Not all dividends received from operating public utility 
corporations are subject the lower percentage deduction 
under either the old new Codes. Some them qualify for 
the 85% deduction. Accordingly, they should checked 
against reliable capital adjustment service determine their 
status for the correct percentage deduction. 


Net Investment Income—Section 171 


Net investment income (interest less amortized premium) 
has been affected somewhat change the definition 
“bond” contained the 1989 Code. The old definition 
prescribed that, constitute “bond,” the obligation had 
have coupons attached registered form. This gave 
rise question the latter half 1958 the propriety 
amortizing premiums Treasury certificates indebted- 
ness which were without coupons and not registered form. 
The Internal Revenue Service held, telegraphic ruling 
dated August 1958, the Committee Banking Institu- 
tions Taxation, New York City, that was improper 
amortize the premium such Treasury certificates. con- 
sequence this was that the 2-5/8% certificates issued 
September and subsequent issues did have coupon 
attached. Revenue Ruling 54-66, 1954-8, was 
held that evidences indebtedness issued any corporation 
(including the obligations issued Government politi- 
subdivision thereof) without interest coupons not 
registered form were not “bonds” within the meaning the 
1989 Code and premiums paid for such obligations were not 
amortizable. The new definition “bond” the 1954 Code 
omits the words “with interest coupons registered form.” 
Accordingly, for taxable years beginning after December 81, 


- 
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1958, the premium paid corporate taxpayer for any obli- 
gation must amortized the interest thereon wholly 
partially exempt from tax. Premiums paid for obligations the 
interest which fully taxable may may not amortized 
depending upon whether the taxpayer has made election 
that respect. Moreover, such election has been made, 
respect fully taxable bonds issued after January 22, 
1951, and acquired after January 22, 1954, the premium can 
amortized the earlier call date only that date more 
than three years after the date issue. Otherwise the pre- 
mium amortized the maturity date. 


Capital Gains and Losses—Section 582, 1091, and 1282 


discussing capital gains and losses the case bank 
point first importance relates the alternative tax treat- 
ment afforded banks dependent upon whether transactions 
bonds, notes, etc., for the taxable year resulted net gain 
net loss. The 1954 Code continues the old rule. net 
gain realized the bonds are deemed capital asset. 


net loss sustained, the bonds are not deemed capital asset 
and the loss deductible. qualify for this alternative tax 
treatment the obligation must have coupons attached 
registered form. 

Another important point relating bank’s capital gains 
the rule respect wash sales. Here, again, the new Code 
embodies the same rule that contained the old. Losses 
only will continue disallowed substantially identical 
securities are reacquired within period beginning days 
before the date sale and ending days after such sale. 

Another provision the 1954 Code accomplishes two things 
interesting bank taxpayers which affect capital gains and 
losses. First, with regard bonds and other evidences in- 
debtedness issued before January 1955, capital gain treat- 
ment will apply only those issued with interest coupons 
registered form, those such form March 1954. 
Securities issued after December 81, 1954, need not have in- 
terest coupons attached nor registered form receive 
capital gain treatment. The second thing that the new provi- 
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sion accomplishes affects the amount long term capital gain 
realized bonds and other evidences indebtedness issued 
discount after December 81, 1954. Under the new provision 
“original issue discount,” defined the difference between the 
price paid maturity and the price which the security 
was first sold the public, exceeds 1/4 the re- 
demption price maturity multiplied the number com- 
plete years maturity, must picked ordinary income 
upon sale maturity the obligation. The working this 
new provision may illustrated example. Assume 
bond, dated January 1955, maturing January 1975 
100, sold the public January 1955 98. The dis- 
count more than that permitted (1/4% 5%) hence 
the new provision applies. the original purchaser holds the 
obligation maturity the entire difference between the re- 
demption price and original purchase price will constitute fully 
taxable income 1975. the original holder sold this bond 
January 1960, 98, the amount original issue discount 
would take into account would the number complete 
months the bond was held over the number complete months 
from original issue date maturity date multiplied the 
original issue discount. the case the foregoing example 
this would over 240 multiplied Accord- 
ingly, the total gain $5.00 the $100.00 bond, $3.25 
would long-term capital gain and $1.75 would fully tax- 
able income. The secondary holder the bond this ex- 
ample will also required prorate “original issue discount” 
over the period held inasmuch premium had been 
paid. the selling price was 101 instead the secondary 
holder can forget the discount adjustment. Moreover, the new 
provision provides that the discount adjustment does not ex- 
tend obligations States and their subdivisions, the interest 
which tax exempt. 


167 and 1016 


Under the Code (Section the provision permit- 
ting annual deduction for depreciation was quite brief. In- 
sofar affected banks permitted reasonable allowance 
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for the exhaustion, wear and tear (including reasonable al- 
lowance for obsolescence) property used the business. 


The regulations under the foregoing provision the old 
law generally provided for the recovery the cost other 
basis the property, less its estimated salvage value, ratably 
over its estimated useful life. Supplementing the regulations 
was the famous Bulletin which set forth the Treasury’s ideas 
respect the useful lives great many different kinds 
property. 

Banks, generally, operated under the old Code claiming 
depreciation straight-line basis over the useful life the 
property. some cases, estimated salvage value was taken 
into account. others, wasn’t. Whether was not de- 
pended somewhat upon the attitude examining revenue 
agents. any event not many disputes arose between bank 
taxpayers and the Internal Revenue Service what consti- 
tuted reasonable depreciation allowances under the old law. 


The depreciation deduction now covered much greater 


length the 1954 Code. While the general rule the same 
under the new Code under the old, the use certain meth- 
ods and rates has been incorporated the new Code. Provi- 
sion now made for the use the following optional methods: 


Straight-line 

Declining balance 

Sum the years-digits 

Any other consistent method 


The first the foregoing will computed the same 
manner under old procedure. 

The next two methods are designed accelerate the re- 
covery capital invested property the early years 
its life. 

The declining balance method restricted rate not 
excess twice the straight-line rate. Accordingly, property 
with useful life years acquired cost $10,000, 
the maximum annual provision for the first year the life 
the property under this method would 20% $10,000 
$2,000. the second year the maximum annual provision 
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would 20% $8,000 ($10,000 minus the prior year’s de- 
preciation $2,000) $1,600 and indefinitely. 

The sum the years-digits method used first deter- 
mining the useful life the property. happens 
years the sum the digits added producing total 
55. the first year the life the property 10/55ths 
becomes the permissable rate. the second year would 
9/55ths and down 1/55th the 10th year. 

The use any other consistent method limited rate. 
The annual allowance computed under such other method, 
when added all allowances for the period commencing with 
the taxpayer’s use the property and including the taxable 
year, may not, during the first 2/3rds the useful life the 
property, exceed the total such allowances which would have 
been used had such allowances been computed under the de- 
clining balance method. 

Use any the methods producing accelerated deprecia- 
tion the early years the life property limited 
tangible property with useful life years more acquired 
after December 31, 1953, the original use such property 
commences with the taxpayer and commences after such date. 
Moreover, the construction, reconstruction, erection 
property which completed after December 31, 1953, methods 
other than the straight-line method may applied only 
that portion the basis which properly attributable such 
construction, reconstruction, erection after December 31, 
19538. 

clear, therefore, that the depreciation methods other 
than straight-line set forth the new provision may not 
applied property acquired before January 1954; the 
cost uncompleted construction, reconstruction erection 
property that date; second-hand property acquired 
after December 81, 

Lease improvements, asset frequently encountered 
bank balance sheet, acquired after December 1953, will 
constitute tangible property within the meaning the new 
provision under tentative regulations proposed the Internal 
Revenue Service. 
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Banks, like other taxpayers, should presently giving 
these newly codified methods depreciation serious considera- 
tion for the purpose determining whether they wish em- 
ploy them. this connection they should know the compara- 
tive effect such usage. Summarized briefly, the case 
asset with 10-year life, the following percentages cost will 
recovered during the first five years the life the asset: 
straight-line declining balance 
and sum the years digits method—73%. bank decides 
adopt one both the newly codified methods should 
borne mind that the declining balance method may prove 
somewhat more flexible than the sum the years-digits 
method inasmuch provided that, the absence 
agreement with the Secretary his delegate the useful 
life which the depreciation rate based, taxpayer may 
any time elect, accordance with regulations issued, 
change from the declining balance method the straight- 
line method. the sum the years-digits method employed 
and later desired revert the straight-line method, per- 
mission the Secretary his delegate very probably will 
required. 

The new provision does not require taxpayer make 
formal election use one the new depreciation methods. 
Such election can made computing depreciation under 
one these methods for the first taxable year ending after 
which new depreciable assets are acquired. 

obvious that the newly codified methods deprecia- 
tion will permit greater recovery basis the earlier years 
the life asset than will the old straight-line method. 
Just certain the fact that the later years the life 
the asset straight-line depreciation will produce greater de- 
duction than will the newly codified methods. When recog- 
nized that the depreciation provision limited recovery 
basis, clear that the most that involved taxwise the 
question adopting the newer methods play tax rates 
over the years the asset has life. Another factor, course, 
the deferment tax payments which employment the newly 
codified depreciation methods will produce. From the operat- 
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ing point view, consideration the newer depreciation 
methods revolves around the degree which particular man- 
agement desires preserve equilibrium operating earnings. 
practice advocating the use the newer methods 
respect equipment and lease improvements. new equip- 
ment acquired after December 31, 1953, using the de- 
clining balance method for two reasons. First, not have 
worry about salvage values. Second, can revert back 
any time the straight-line method operating conditions re- 
quire it. lease improvements acquired after December 31, 
1958, using the sum-of-the-year’s digit method because, 
first, there salvage such asset and, second, think 
request shift back the straight-line method would hon- 
ored the Secretary his delegate particularly the request 
involved reduction allowable depreciation. 


Another point depreciation affecting savings banks, co- 
operative banks, and Federal savings and loan associations 
contained another provision the 1954 Code. There has 
been question whether these kinds taxpayers must reduce 
the basis their depreciable property depreciation sus- 
tained prior the time they became subject income taxa- 
tion. the time the enactment the new Code this 
was covered regulations. only (Regulations 118, Section 
which required adjustment the basis 
property for depreciation sustained during the entire period 
since the acquisition the property. This regulation has now 
been incorporated the 1954 Code. 


Property Taxes—Sections 164, 461, 1001 and 1012 


real estate taxes the new Code affords accrual basis 
taxpayers election accrue them over the property tax 
year. This election may made any time with the consent 
the Secretary his delegate. may made without con- 
sent incorporating appropriate statement the tax re- 
turn for the first taxable year commencing after December 
81, 1958. Where the property tax taxable year and the income 
tax taxable year coincide, the case for calendar year Mas- 
sachusetts commercial banks, and the assessment date the 
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property tax falls within that year, election under the new 
Code would pointless. however, the assessment 
date the property tax falls one year and the property tax 
taxable year the ensuing year, election under the new 
Code will produce unpleasant result. For example, Rhode 
Island the assessment date for property taxes December 
and such taxes paid 1954 were properly deductible the 
1958 returns accrual basis income taxpayers Rhode 
Island using the calendar year. such taxpayer should 


make election under the new provision for 1954 and the. 


Rhode Island property tax taxable year the calendar year 
following the date assessment (an unsettled point) the ef- 
fect the election would be, under the new provision, pre- 
clude the taxpayer from deduction for property taxes its 
1954 income tax return. view this commercial banks 
Rhode Island and other states where the assessment date falls 
outside the tax year, even though they may having little 
difficulty estimating property tax accruals December 
should abide the old rule and let the assessment date govern 
the time for the deduction property taxes. Banks other 
states and fiscal year banks (savings banks and cooperative 
banks) should equally cautious about making election 
under the new provision. 


Many banks make mortgage loans real estate. 
consequence that business there are foreclosures and subse- 
quent sales foreclosed properties. Under the old law 
bank was possession property assessment date 
the local tax thereon accrued employed the accrual 
method reporting taxable income. the bank sold the prop- 
erty and there was allocation property taxes between 
buyer and seller the amount thereof was considered, under old 
law, additional proceeds for the property insofar the 
seller was concerned and additional capital cost the part 
the buyer. Under the new Code this has been changed. The 
portion the property tax allocable that part the prop- 
erty tax taxable year preceding the sale considered im- 
posed the seller and deductible it. The portion allo- 
cable that part the property tax taxable year beginning 
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the date sale considered imposed upon the buyer and 
deductible it. This rule will apply whether not the 
property tax apportioned between buyer and seller but 
applies only income tax taxable years ending after Decem- 
ber 81, 1958, and only sales made after that date. 

computing gain loss from sale foreclosed realty 
the tax treated imposed the purchaser not considered 
part cost. However, that part the property tax paid 
the purchaser and treated imposed the seller treated 
part the selling price the property and additional 
cost the buyer. The tax treated imposed the seller 
not considered part the selling price but the part paid 
the seller and treated imposed the purchaser reduces 
both the selling price and the cost the property the buyer. 

the case cash basis bank selling foreclosed realty, 
liable for the property tax, the lien attached while 
held the property, will deemed have paid the prop- 
erty tax the date sale. 


Casualty and Other Losses—Section 165 


Under the new Code, under the old, corporation 
entitled deduction for casualty losses not compensated for 
insurance otherwise. The deduction must claimed 
the taxable year which the casualty loss sustained irrespec- 
tive whether the taxpayer employs the cash accrual meth- 
ods accounting. number banks, especially the New 
England area, have sustained substantial casualty losses 
1954. The principal problem this connection relates the 
determination the amount the loss claimed 
1954 deduction. The general rules respect casualty 
loss business property are, first, the property dis- 
carded, the amount claimed deduction the adjusted 
basis (for determining loss) the property plus the cost 
demolition removal less insurance and salvage recoveries; 
and, secondly, the loss partial one, formula used for 
computing the deductible loss. This stated follows: 


Adjusted basis Actual value before, less actual value 
after loss 
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Actual value before loss 

The working this formula may illustrated follows: 

Assume building erected 1951 cost $1,500,000. the 
date the casualty depreciation the amount $90,000 was allow- 
able. The adjusted basis the property $1,410,000. Statements from 
responsible real estate people have been obtained that the actual value 
the building was $1,750,000 before the casualty and $1,550,000 im- 
mediately thereafter. Under this set facts the deduction allowable 
for the loss would $1,410,000 multiplied the fraction represented 
$200,000 over $1,750,000 $161,143. the actual cost repair 
proved $150,000 would probably required that the basis 
the building reduced for subsequent depreciation the excess 
the allowable casualty deduction over the actual cost repairs. 


Another type loss not uncommon banks that in- 
volving theft, embezzlement larceny. Under the old Code 
this type loss could claimed only the year which 
had been sustained. This caused hardship number cases 
where such losses were not discovered until several years after 
they had occurred. The rule has now been changed. For tax- 
able years beginning after December 81, and ending 
after August 16, 1954, the Code provides that this type loss 
will deductible the year which discovered. 


Expense Reserves—Section 462 


Another new deduction allowable, the discretion the 
Secretary his delegate, for additions expense reserves un- 
der the new Code. This available accrual basis taxpayers 
only who make election. This may done without consent 
incorporating appropriate statement the tax return 
for the first taxable year beginning after December 81, 1958. 
may done any time with the consent the Secretary 
his delegate. The estimated expense must relate the busi- 
ness; must attributable the income the taxable year 
prior taxable year for which election under the new 
provision effect; and must one which the Secretary 
his delegate satisfied can estimated with reasonable accu- 
racy. item, the case most accrual basis banks, which 
could meet these requirements, vacation pay. Where vaca- 
tion policy pretty well defined and the vacation period 
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measured length service there little question but what 
the cost vacations accrues over the year each 
officer and employee. The computation the extent which 
had accrued December 31, 1954, with 1955 
vacations should not too difficult. This item mentioned 
for the reason that, the cases the larger banks, signiti- 
cant 1954 tax saving quite probably would result from the ac- 
crual. Upon reflection one might think other items which 
this new provision could applied with resultant tax benefit. 


Reserves for Bad Debts—Sections 166, 582 and 


From the viewpoint banks the statutory provisions relat- 
ing bad debt losses remain substantially unchanged. The 
requirement respect addition reserve for bad debts 
continues that must reasonable and allowable only 
the discretion the Secretary his delegate. Losses sus- 
tained bank from securities (bonds, registered 
form with coupons attached may treated bad debts 
under the old rule. The special statutory rule for the com- 
putation addition reserve for bad debts the cases 
mutual savings banks, cooperative banks and Federal sav- 
ings and loan associations continues appear the 1954 
Code. 

While change consequence has occurred the statu- 
tory concept bad debt losses there has been change the 
view the Internal Revenue Service what constitutes 
reasonable addition reserve for bad debts commer- 
cial bank. From 1947 through this was governed 
Mim. 6209 which provided for the use 20-year moving 
average loss ratio applied loans, not fully guaranteed, out- 
standing the end the year, and prescribed ceiling 
three times the amount the provision thus computed. 
the case newly organized bank bank without years 
experience December 31, 1947, the use area average 
bad debt loss percentages, developed the Federal Re- 
serve Board, was permitted for sufficient the earlier years 
bring the aggregate years. This use area averages 
under Mim. 6209 was permitted tentatively subject adjust- 
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ment upon examination tax returns after period years 
when bank’s own experience was established. 
few questions arose with revenue agents concerning the gen- 
eral operation this mimeograph. After 1950, however, when 
most banks had attained the permissable ceiling the amount 
their bad debt reserves, considerable dissatisfaction arose 
over its operation. the end 1952, for example, the vol- 
ume outstanding loans was substantially greater than the 
end 1950 yet, with declining moving average loss ratio, 
the allowable reserve for bad debts most cases was substan- 
tially less than had been allowable the end 1950. cor- 
rect this condition the Internal Revenue Service, under date 
April 1954, issued IR-Mimeograph No. 54-55, Aud. No. 
20, supplement Mim. 6209. The supplement provides 
that lieu 20-year moving average bad debt loss ratio 
for application outstanding loans not fully guaranteed the 
end taxable year commercial bank may take whichever 
consecutive years its own experience after 1927 that pro- 
duced the highest average bad debt loss ratio. This ratio 
applied the loan base the end 1954 and subsequent 
taxable years. The provision thus determined December 
31, 1954, multiplied for new ceiling for the bad 
debt reserve. this new ceiling excess the book re- 
serve for bad debts the end 1954, computed under Mim. 
6209 and without regard the 1954 bad debt provision, one 
third the excess becomes the maximum allowable 1954 bad 
debt provision. The balance the excess spread over 
1955 and 1956 equal parts. These may increased de- 
creased depending upon the amount losses charged the 
reserve these two years and the volume loans outstanding 
the year ends. The rule that newly organized bank 
bank without years experience its own December 
81, 1947, may resort area average bad debt loss percentages 
continued subject check after period years when the 
bank has sufficient experience its own. This rule inter- 
preted mean that bank organized, for example, 1958, 
may use area average bad debt loss percentages developed 
the Federal Reserve Board for the years starting with 
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1928 and ending with 1947 computing the 1954 bad debt 
provision. 

The supplemental mimeograph should beneficial, tem- 
porarily least, many commercial banks that reserves 
for bad debts over the years 1954-1956 should increase sub- 
stantially with tax benefit. This will undoubtedly prove true 
for the older banks which had years loss experience 
their own the end 1947. should also prove true the 
case new bank organized within recent years provided the 
Internal Revenue Service does not take too limited view 
just what constitutes period years when the bank has 
sufficient experience its own.” the bank organized 
the middle one which has acquired the business 
other banks other than tax-free transactions, troublesome 
questions may arise which case the allowable bad debt re- 
serve may turn out very much less than was calculated. 
example, take bank organized which had 
bad debt experience until 1987. reasonable interpretation 
both Mim. 6209 and its supplement that they both relate 
years loss experience. Accordingly, computing the 
1954 average loss ratio such bank would use area average 
loss percentages for the years 1928-1936 and its actual loss 
experience for the years However, the Internal 
Revenue Service may take different view and say that Mim. 
6209 and its supplement relate years existence which 
case three years area average experience would dropped 
out the calculation and three loss years substituted. 
the bank which acquires the entire business another bank 
purchase and thereafter continues branch, the usual 
procedure has been combine the loss experience the two 
banks determining the loss percentages under Mim. 6209. 
Thus far this practice has stood under examination but 
there are rumors from Washington that this should not con- 
doned because there has not been continuity interest the 
part the stockholders the acquired bank. There are situa- 
tions which assertion this kind could very trouble- 
some. These points are mentioned not alarm but put the 
reader notice that possible for these questions come 
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up. Accordingly, banks should prepared defend their 
position these complexities affect them. Generally, the re- 
lationship bad debt reserve outstanding loans the end 
any year not excess the same relationship for the 
area compiled the Federal Reserve Board annually, and 
the bad debt provision claimed any year not, when com- 
pared with the loan base the end the year, out line with 
what other banks the area are claiming, one should 
reasonably safe ground respect provisions claimed. 


Organization Expenses—Section 248 


From time time banks participate reorganizations the 
usual form which, while called consolidation, merger 
two banks with the business the two thereafter being 
conducted under the charter one them, the other ceasing 
exist. The expenses such reorganizations are quite often 
substantial and they are nondeductible under both the old and 
the new Codes capital expenditures. However, new 
bank was organized for the purpose effecting true con- 
solidation two other banks, the expenses connection there- 
with, except those directly related the issuance new stock, 
would become organization expenses and, incurred after the 
date the enactment the 1954 Code, the new bank may 
make election thereunder treat them deferred expense 
written off over period not less than months com- 
mencing with the month which the new bank commences 
business. The election may made for any period beginning 
after 1958 but only made not later than the time prescribed 
for filing the return for such taxable year and, already 
stated, the election shall apply only organization expenses 
paid incurred after August 16, 1954, the date en- 
actment the 1954 Code. 


Net Operating Loss Deduction—Section 172 


Under the old Code was unusual for bank have net 
operating loss deduction because the limitations which ap- 
plied its computation. This was because the bank would 
have tax-exempt interest amounts sufficiently large which, 
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when taken into account both the year the loss and the 
year which the loss was carried, would negative the loss. 
addition, dividends constituted item income, the 
dividends received credit did not enter into the computation 
the loss. Under the 1954 Code, for years ending after 
December 31, 1953, longer necessary take tax- 
exempt interest into account computing net operating 
loss deduction. Moreover, for the year the loss the divi- 
dends received deduction taken into account full without 
limitation. With these changes should not unusual 
for bank, particularly savings bank, have net operating 
loss deduction. Accordingly, well know that net 
operating loss, the extent constitutes carry-back, may 
now carried back two years and, the extent constitutes 
carry forward, may now carried forward for five years. 
computing carryovers and carrybacks any taxable year, 
computations involving any other taxable year are made 
under the law applicable such year. net operating loss 
for fiscal year ending 1954 must prorated 1953 and 
1954 the basis days and the portion the loss which may 
carried back two years that ascribed the part the 
fiscal year falling 1954. 


The Internal Revenue Code 1954 
Affects Banks 
ELLIOTT PINKUS 


Assistant Comptroller, National City Bank New York 
(Reprinted with the permission the editors Auditgram) 


The outstanding tax event the year the new tax bill 
which the Ways and Means Committee refers “the first com- 
prehensive revision the internal-revenue laws since en- 
actment the income tax.” Under-Secretary the Treasury 
Folsom stated that the chief purposes the new bill were 
remove inequities, reduce restraints economic growth and 
jobs, close loopholes, and clarify the law. 

Although many changes have been made, much existing 
law has been retained. The technical changes relating for in- 
stance corporate reorganizations and the like would not in- 
terest most banks, and any event would require use legal 
talent. will surprise many banks that the new law has af- 
fected them such limited extent. Let’s review some the 
important changes which might affect the bank’s own tax 
return. 


Rates Tax. The scheduled reduction 
rate from 80% 25% which was become effective April 
1954 has been postponed April 1955. Continues 
22%. Capital Gains. For those calendar year basis 
with fiscal years beginning prior April 1954, this year’s 
rate long term capital gains 26%. The 25% rate applies 
only taxable years beginning after April 1954. 

Speed Corporate Tax Payments—(Section 6016, 
6074, 6154, 6655). Under the new bill, commencing with the 
taxable year 1955, those banks whose tax liability reasonably 
expected exceed $100,000 will have file estimate tax re- 
turns starting with September, 1955. that time, they will 
required pay five per cent the estimated tax excess 
$100,000 September 15, five per cent December 15, 
and the balance reflected the tax return filed, two parts 
the following March and June 15. each subsequent 
year, the September and December payments increase five per 
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cent, that 1959 the September and December payments 
will each 25% the tax excess $100,000 estimated 
with the balance the tax payable the first half 1960. 
six per cent interest penalty imposed for under-estimates, 
but generally penalty will imposed the estimated tax 
amounts least 70% tax found due. 

Bond Losses Banks—[Section 582 Net losses 
the taxable year from sale exchange bonds, etc., continues 
deductible full. The definition bond, for this 
purpose requires that “with interest coupons regis- 
tered form,” which would exclude from the determination 
the net loss under both the old and new law, gains and losses 
obligations without coupons attached and not registered 
form. 

Redemption (a)]. The new 
Code makes redemption all obligations held for investment 
equivalent exchange, that the resulting gain loss be- 
comes capital gain loss. But this Code provision pros- 
pective its application that capital gain loss treatment 
redemption securities issued prior January 1955, 
applies only they are coupon registered form. Sales 
will continue result capital gain loss. 

Bonds Originally Sold Discount—[Section 1282 (b) 
new concept was included the Code for bonds issued after 
December 81, 1954 and initially offered for sale the public 
discount 1/4 one per cent more for each full year 
maturity. any holder such bonds owns them for more 
than six months and realizes gain, then that part the 
original discount from par attributable the period the bond 
was held (computed applying the original discount the 
ratio that the number complete months from original issue 
date maturity) effect has treated additional in- 
terest. The rule would apply, for example, where 10-year 
bond was first sold the public 1/2% less. The rule 
will not apply bonds purchased premium. Neither will 
apply state and municipal securities nor regular issues 
United States Government obligations (such bonds, notes 
and I’s) these are not customarily sold the Treasury 
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less than par. corporate bonds originally issued after 
December 1954 discount and subsequently acquired 
less than par, the investment record should note both the issue 
price and issue date that applicability the rule can de- 
termined time sale other disposition. 

Bond Premium Amortization—(Section 171). The new 
Code continues the provisions for amortization bond pre- 
miums. However, there change which affects callable 
bonds. Where fully taxable bond issued after January 22, 
1951 and acquired after January 22, 1954 has call date not 
more than three years after date issuance, the premium must 
amortized over the period maturity, the call date being 
ignored. (This will not applicable United States Gov- 
ernment bonds, they not have call date earlier than five 
years from date issue. will also inapplicable state 
and municipal bonds, these being excepted the law.) How- 
ever, the bond actually called prior maturity, the re- 
maining premium (arrived comparing the basis the 
bond with the amount received redemption) then becomes 
amortizable. 

Suppose bond has several call dates, one within three years 
and others more than three years from date issue. Does 
amortization have computed with reference maturity? 
The law would not seem preclude the determination an- 
nual amortization use call date more than three years 
from date issue. 

The definition bond has been changed for purposes 
bond premium amortization that the right amortize does 
not now apply solely those issued with interest coupons 
registered form. Since this change effective for taxable years 
beginning after December 81, 1958 all obligations with 
stated interest rate but issued without coupons and not reg- 
istered form (such United States Certificates Indebted- 
ness issued prior September 15, that part the pre- 
attributable 1954 must amortized for the full year 
1954 banks which use the calendar year for tax purposes. 
The premium attributable prior years not amortizable 
and remains the cost basis. 
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Research and Experimental 174). Al- 
though the costs research may not have been too much 
importance banks the past, may for the future with 
the greater interest the application electronics banking 
operations. For taxable years beginning after the end 
the taxpayer may elect treat costs for research and experi- 
mentation deductible expense, but must continue treat 
future like expense the same way. 


Prepaid Income—(Section 452). Previously, advance re- 
ceipts income for the future use property services, such 
safe deposit rentals, were includable total income the 
year receipt. Under the new law, accrual basis taxpayers 
can elect defer reporting such advance payments income 
until the year years which the income earned, except 
that most cases deferral could not extend beyond the sixth 
year. The election defer commencing 1954 can generally 
made without consent the Commissioner. Later elections 
will require such consent except for newly organized corpo- 
ration. 


merly claim for refund was timely filed within three years 
the date the return was filed within two years from date 
payment the tax, whichever period expires later. The 
new law makes one important change; the three year period 
starts with the time the return due, which would March 
15th for calendar year taxpayers, and all extensions time 
for filing will disregarded. This applies only returns filed 
under the 1954 Code. 


Change Accounting Method—(Section 481). Banks in- 
terested changing from the cash accrual basis should 
study Section 481 and the related Regulation when issued. 
The new provision seeks eliminate the defects prior law 
which some cases taxed the same income twice and also per- 
mitted other income escape taxation. Where the adjust- 
ments resulting from the change increase taxable income more 
than will possible level out the resulting increase 
tax limiting what the tax would have been the 
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increased income had been taken into account over the year 
change and the two (or possibly more) prior years. 

Signing Corporate Returns—(Section 6062). The re- 
turns will hereafter require only one signature, that any 
corporate officer designated sign the return rather than 
specified offices. 

Information 6041). Banks must con- 
tinue prepare and file information returns required under 
the prior Code. interest and dividend payments, the 
law still states that information returns may have filed 
regardless the amount paid when required the Regula- 
tions. expected that reporting dividend payments 
$10 more per annum will still required. 

Extension Time for Filing Returns—(Section 6081). 
The law continues the authority for extensions six 
months. also provides for automatic three month extensions 
for filing corporate returns the “estimate” form designated 
filed and the installment thereunder paid. The Treasury has 
the power terminate this automatic extension giving 
days’ notice. 

Capital Assets Defined—(Section 1221). United States 
Treasury Bills still are excluded from the definition capital 
assets, and for tax purposes, ordinary gain loss realized 
the extent the difference between cost and proceeds only 
time sale other disposition. 

Reserves for Estimated Expenses—(Section 462). This 
new section applicable solely accrual basis taxpayers. 
permits deduction for addition reserve for expenses 
which can estimated with reasonable accuracy. believed 
the application banks this section will prove extremely 
limited. The section was written primarily cover trade dis- 
counts, replacement and repair costs under guarantees, etc., 
manufacturing and industrial business. 


165). Losses arising from theft, larceny, 
embezzlement, and the like can taken tax deductions only 
the year discovery the loss. The former rule relating 
year occurrence the loss has been discarded. 
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Organization Expense—(Section 248). This new pro- 
vision which would permit deduction such expense over 
period not less than months, but applies only 
expenses directly incident creating new corporation. Such 
expenses would include legal expenses obtain charter, fees 
state incorporation, fees temporary directors, etc. 
Expenses issuance stock (commissions, professional fees, 
printing costs) not represent organization expense for this 
purpose. 


Accrual Real Estate Taxes— (Section 461). Taxpayers 
the accrual basis can elect accrue taxes real property 
ratably over the definite period time which the tax relates. 
special rule applies the year transition prevent 
doubling the deduction taxpayers making this election. 


Real Estate Taxes Sale Real Es- 
tate—(Section 164). Starting with 1954, sales realty, 
the deduction for the real estate tax required prorated 
between seller and buyer based the number days the 
real estate tax year for which each owns the property, whether 
the taxpayer the cash accrual basis. 


Contributions— (Section 170). The limitation remains 
five per cent taxable income. Current deduction still also 
permitted for contributions authorized the board direc- 
tors this year paid before March 15th next year. 


Employee Benefits. Although not specifically mentioned 
the new law, employee benefit costs, such for group insur- 
ance, group hospitalization, and surgical-medical plans, will 
continue represent deductible expense the employer with- 
out being income the employee. 


Pension and Profits Sharing Plans—(Section 404). The 
principal provisions correspond those the prior law. One 
interesting point was made clear the Ways and Means Com- 
mittee report being the intent under the law—that plan 
amended provide additional benefits, the increased costs 
result the amendment must treated though in- 
curred under another distinct plan. Thus, additional past serv- 
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ice costs would subject limitations separate and apart 
from those applicable prior amendment the plan. 

Contributions pension and profit sharing plans had 
made within days after the close the year order 
obtain tax deduction the year accrual. The new Code 
extends the day period the time prescribed for filing the 
return including extensions thereof. extension could 
obtained those who cannot satisfactorily complete the com- 
putation the regular filing date. 


Employee Death Benefits [Section 101 (b)]. Death 
benefit payments employer employee’s heirs his 
estate continue deductible the employer. The exclusion 
from gross income the recipient $5,000 such pay- 
ments also continued. However, the exclusion extended 
payments made after August 16, 1954, whether not under 
contractual arrangement. The exclusion will also apply 
lump sum distributions reason death made under quali- 
fied pension and profit sharing plans. 


Accident Health Plans—(Section 105). Under wage 
continuation plans which are employer-financed, benefits paid 
for loss wages because injury sickness exempt 
the recipient maximum $100 week. Refer the 
article page the November the plan 
one operated under state law which provides benefits less 
than $100 per week, the exempt amount would limited 
the amount set state law, unless additional payments are 
made under another plan additionally effect. 


Meals Furnished Employer—(Section 119). The rule 
under the new law that meals are furnished the em- 
ployer the business premises for the convenience the 
employer, then the value the meals does not represent com- 
pensation the employee. Cash allowances will continue 
compensation the extent they constitute compensation. 
This will probably suffice for continuance the old ruling that 
supper money paid employees does not represent addi- 
tional compensation when not considered the employer 
and not charged the salaries account. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts mvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Drawee Bank Not Liable For Returning 
Checks 


depositor made payment with two checks Thursday 
8:00 The checks were deposited for collection the 
payee’s account and were cleared through the Federal Reserve 
Bank the normal course events. They were delivered 
the drawee bank Tuesday morning 8:30. About ten 
o’clock the depositor, after learning that the payee had de- 
posited the checks for collection, inquired the bank and was 
told his balance was $5,000. this time did not mention 
the two checks which totalled $4,297, but rather went dif- 
ferent teller the bank and withdrew 


When the bank later informed the depositor there were in- 
sufficient funds pay the checks because his withdrawal, 
failed respond and later brought suit against the bank 
demanding $20,000 damages for loss business result 
the bank’s not honoring the checks. forthright opinion 
favoring the bank the court ruled that the lack funds pay 
the checks was the fault the depositor and that his own books 
should have shown the status his account. Bachtel Bank 
America National Trust Savings Association, District 
Court Appeal, California, 274 421. The opinion 
the court follows: 


DORAN, J.—In action for damages, the jury returned $20,000 
verdict favor plaintiff. motion defendant for judgment 
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notwithstanding the verdict was granted. This appeal from 
the order. 

The controversy relates two checks issued appellant and which 
were returned the payee because insufficient funds. The only issue 
involved “Whether the trial court was correct concluding that there 
was substantial evidence sufficient justify the jury’s verdict.” 

The facts, recited respondent’s brief and which are supported 
the record are, part, follows, “Sometime during the month 
September, 1950, plaintiff became the sole owner Pacific Motors, for 
which Hudson franchise had been obtained. September, 1950, 
Commercial Credit Corporation began the financing new cars being 
sold plaintiff. part this financial arrangement, plaintiff gave 
Commercial Credit Corporation power attorney authorizing 
execute trust receipts his behalf covering vehicles financed. 
Pursuant this power attorney, Commercial Credit Corporation 
December, 1950, and January, 1951, having financed the purchase 
two new vehicles, executed trust receipts itself entruster behalf 
plaintiff trustee describing these vehicles. These vehicles were sold 
plaintiff February, 1951. Instead immediately turning the pro- 
ceeds from the sales these vehicles over Commercial Credit Corpo- 
ration, plaintiff kept and used the money direct contravention the 
terms the trust receipts until demand for the money was made 
the inspector Commercial Credit Corporation May 10, 1951. 


“On Thursday, May 10, 1951, ‘flooring’ inspection plaintiff’s place 
business order ascertain the presence absence the vehicles 
for which trust receipts had been issued was made John Irwin, Dis- 
trict Manager Commercial Credit Corporation. result physi- 
cally checking the motor numbers the vehicles then the plaintiff’s 
premises, Irwin discovered that the two vehicles mentioned above were 
not present. Upon Irwin’s demand that plaintiff either produce the ve- 
hicles pay for them, plaintiff gave him two checks payment, one 
the sum $2,045.31, and the other the sum $2,252.63, both dated 
May 10, 1951, and both drawn the Tenth and Pacific Branch the 
defendant bank. This transaction took place about 3:00 o’clock the 
afternoon Thursday, May 10. These two checks were delivered 
Irwin the bookkeeping department his company the morning 
Friday, May 11, 1951, and were subsequently deposited that com- 
pany its account with the Security-First National Bank, Hill and 
Atlantic Branch, Long Beach. 


“These checks were received from the Security Bank the Federal 
Reserve Bank, acting clearing agent, Saturday, May 12, 1951, 
11:45 a.m. was not until Monday, May 14, that these checks were 
‘functioned,’ processed and sorted, the Federal Reserve Bank and 
placed the mail the Tenth and Pacific Branch, Bank America. 
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The checks were received the Tenth and Pacific Branch 8:30 
Tuesday, May 15, along with other clearing house items. 


“In the afternoon May 14, upon hearing rumor that was go- 
ing sell out his business, Bachtel made telephone call Commer- 
cial Credit Corporation from telephone booth Long Beach and in- 
quired the status the two checks. was informed Commer- 
cial Credit that the checks had been deposited. testified that 
made this telephone inquiry because ‘was going the bank and draw 
out some money’ and because wanted know whether those checks 
had been paid not. further testified that the purpose the pro- 
posed withdrawal the money among other things was pay some 
people that owed money other than Commercial Credit. 


“On May 15, approximately noon, plaintiff went the Tenth and 
Pacific Branch the Bank America and requested the amount his 
balance from one the tellers. not clear whether asked see 
his statement, whether only asked for his balance, but either 
case, was informed that his balance was slightly excess $5,000, 
true balance that time. was careful not inquire 
whether the two checks had been charged the account mention 
them all the bank. Plaintiff then proceeded another teller’s 
window and drew check himself for $4,300 which was approved 
assistant cashier the Bank, and cashed. Before giving the cash 
Bachtel the teller placed temporary hold order the account, 
charge the account indicate that $4,300 cash had been paid out 
since the last balance was posted the statement. 


“During the morning May 15, the two checks were sorted the 
Tenth and Pacific Branch along with other clearing house items, pre- 
paratory being posted the respective accounts. the normal 
course events the sorting was not completed until around noon, when 
the posting began. Thus, the afternoon May sometime after 
the plaintiff withdrew the $4,300.00, the two checks were posted his 
account and run through the perforating machine which marked them 
‘Paid.’ According regular banking procedure these checks were 
batched and processed along with the other items received during the 
period commencing 10:00 a.m. May and ending 10:00 a.m. May 
15, 1951. All such items were physically perforated May 
the previous day’s date. 


“On the morning May routine review the bank the 
previous day’s postings revealed that the checks drawn Bachtel and 
received the bank May had been posted over the hold order 
indicating Bachtel’s $4,300.00 withdrawal. Mr. Bachtel was immedi- 
ately informed telephone that most the $4,300.00 previously with- 
drawn him would have returned these items were paid. 
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answer the request that Bachtel come into the bank see him, 
Bachtel replied that would, but failed so. 


“From the moment Bachtel withdrew the $4,300 cash noon May 
15, there were insufficient funds standing his credit out which 
pay the disputed checks. Not only did withdraw the $4,300.00 cash 
that day, but also assigned his interest his reserve account Mr. 
Mitrovitch, his former partner, together with $1,000.00 cash drawn from 
the reserve account. Additionally, the same day, sold three cars 
which were the subject trust receipts Commercial Credit Corpo- 
ration, but failed account Commercial Credit for the proceeds 
thereof. Further, turned six seven other automobiles over Mitro- 
vitch for sale. testified that intended use the proceeds these 
vehicles pay off Commercial Credit Corporation, but effect suc- 
cessfully completed program designed put the majority his assets 
beyond the reach his principal creditor.” 

action was filed Commercial Credit Corporation against Bach- 
tel and consent judgment for $12,000.00 was entered. 

appellant’s argument that result the bank’s action relat- 
ing the checks Bachtel “was closed Commercial Credit Com- 
pany and his entire business lost.” 

The record does not support appellant’s contention. That the trial 
court was correct granting the motion there can question. Ap- 
pellant’s predicament fault respondent. elementary that 
depositor’s own records are supposed show the status the bank ac- 
count. The record clearly reveals that, the circumstances here pre- 
sented, was Bachtel’s fault that the checks question were returned. 

The order affirmed; the cross-appeal dismissed. Defendant 
recover costs appeal. 
WHITE, J., and J., concur. 


Distribution Borrower’s Assets Bank 
Does Not Release Surety 


General Meredith, former Attorney General Kentucky, 
acted surety note made friend and renewed every 
four months for twenty years. When the maker died owing 
$1,375 the note the General refused pay the payee bank 
claiming that would not have renewed the note 1945 


NOTE—For similar decisions see Digest (Fifth Edition) §1484. 
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had been aware that 1948 the bank had applied some the 
maker’s assets pay other older notes made him. The court 
ruled the bank had duty apply these assets the note 
which the General was surety under pain releasing him 
his obligation. Likewise there was duty the part the 
bank inform the surety the disposition the maker’s 
assets. Meredith First National Bank Central City, Court 
Appeals Kentucky, 271 S.W.2d 274. The opinion the 
court follows: 


MILLIKEN, J.—Approximately twenty years ago Hubert Mere- 
dith, former Attorney General Kentucky, signed promissory note 
for Mr. Eades, payable the First National Bank Central 
City the amount $2,000, and renewed every four months until 
April, 1945. Mr. Eades died 1946, year after his commital the 
Western Kentucky Hospital for the Insane. the form notes 
General Meredith was co-maker, but the evidence rather clear that 
the bank knew that the General received none the proceeds. After 
the death Mr. Eades, the bank sued the General for the balance 
$1,375 due the last renewal note which was dated April 13, 
and the trial court peremptorily instructed the jury find for the bank. 
The propriety this instruction the controlling issue this appeal. 

The General pleaded that would not have renewed the note 
April, 1945, had known that time 1943 transaction between 
the bank and Eades, which asserts had the legal effect 
releasing him surety the Eades note. 1943 the bank bought 
$2,778.61 real estate lien notes from Eades, and fault 
found with the purchase itself, but the disposition the proceeds 

the subject General Meredith’s complaint. The bank applied the 
$2,778.61 given for the notes the following way: (1) $1,500 the 
payment note due from Mrs. Sam Henry, sister Eades, 
her husband, Sam Henry, and Will Eades, brother Eades; 
(2) $500 note due from Arvall Eades, which Eades 
was co-maker; and (3) the balance applied the Eades- 
General Meredith note, thus reducing the $1,375 sued for this 
action. General Meredith contends that this transaction amounted 
gift $2,000 the relatives Eades the one hand, and 
the other hand enabled the bank collect the dubious and uncol- 
lectible notes the Henrys and Arvall Eades, notes which had been 
charged off the bank for several years. General Meredith also con- 
tends that this disposition the assets Eades had the badges 
fraud that benefited his near relatives, was done secrecy, 
resulted the insolvency Eades applying most his 
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assets debt which was not his own, all which was done the 
great benefit the bank and the relatives Eades and all 
which resulted General Meredith holding the bag the present 
note. contended that this conduct the part the bank and 
Eades discharged General Meredith all liability factual 
surety the note suit. 

The bank’s view the transaction quite different. According 
the bank, during the period held the Meredith note Arvall Eades 
borrowed $500 from the bank with his father, Eades, surety, 
and that that note really was for the benefit Eades. Further- 
more, prior December, 1934, Eades borrowed $1,500 and exe- 
cuted his note the bank for that sum, with Sam Henry and Will 
Eades surety. The note was renewed from time time, until bank 
examiners criticized and required the bank make some disposition 
it. Thereupon, Mrs. Sam Henry executed her note the bank, with 
her husband and Will Eades surety, and took the Eades 
note for $1,500. She did not receive one cent from the transaction. 
When the Henry note was exchanged for the $1,500 Eades note, Eades 
allegedly executed Sam Henry note for $750 and one Will Eades 
like amount, which together covered the amount the so-called 
Henry $1,500 note. The bank contends the record shows, therefore, 
without contradiction, that Eades was morally and legally obligated 
the $500 Eades note and the $1,500 note executed Mrs. Henry. The 
alleged $750 notes the Henrys and Will Eades were not produced 
evidence, but Sam Henry orally confirmed their execution and deliv- 
ery from the witness stand. The bank also declared that Eades 
sold his $2,788.61 real estate notes the bank with the understand- 
ing that the proceeds applied they were. fact, the bank con- 
tends that the proceeds were placed Eades Special Account and 
Eades drew checks upon distributing the fund, but writ- 
ten confirmation this was produced from the bank records nor were 
the canceled checks produced. 


The question whether the bank’s distribution the $2,788.61 
gleaned from the Eades real estate notes was illegal diversion the 
Eades assets the General’s detriment depends the scope the 
duty, any, that the bank owed the General. There proof 
the record that the Eades-Meredith note was either due matured 
the time the 1943 distribution the proceeds from the discount 
the $2,778.61 Eades estate notes. Even had the $2,788.61 been 
deposited Mr. Eades’ general account, there would have been 
duty the part the bank the circumstances exercise its right 
set-off under pain releasing the surety the note. Farmers’ 
National Bank Jones, 234 Ky. 591, S.W.2d 787, 789, 
the opinion that case, this court reasoned: 
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“Tt usually the desire the surety help, and not 
cripple, his principal; usually some tie kindred, friend- 
ship, business relation that induces the surety become such. 
The signature the surety most solemn declaration his 
desire aid the principal debtor. frequently happens that 
considerable time consumed renewing notes, and nothing 
could more embarrassing struggling debtor than have 
the bank compelled grab every deposit makes while his 
paper past due. surety tires that relation, section 4668, 
[now KRS 412.110], provides ample remedy for 
his use.” 


See, also, Banks, Sections 642, 643, pages 466, 467. 


there were duty exercise its power set-off such cir- 
cumstances, certainly there was duty the part the bank 
inform the surety the disposition the principal was making his 
assets. The surety here was not misled; automatically renewed the 
note after the 1943 transactions had done many years before. 
fact, the many years during which the note was renewed before 
the substantial payment made upon 1943 indicates that the Gen- 
eral was rather resigned his fate, yet was generously trying help 
his friend, Mr. Eades. 

The judgment affirmed. 

CAMMACK, J., not sitting. 


Acceptance Payment Note 
Constitutes Waiver Right 
Accelerate 


recent case illustrates the necessity for the holder note 
require prompt payment monthly installments and act 
resolutely once the decision has been made accelerate pay- 
ment note. The holder did two things wrong. She con- 
tinually accepted payments due the first the month any- 
time the fifteenth the month. Also, after giving for- 
mal notice that she elected declare the note due and payable 
she had right under its terms, she accepted tender 
several payments. When she sued the note the court ruled 
favor the drawer the grounds that the payee had 


NOTE—For similar decisions see Digest (Fifth Edition) 
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waived her right accelerate accepting the overdue pay- 
ment and other payments. stated that the actions the 


holder gave the drawers perfect right believe they would 
afforded ample time protect themselves before the holder 
exercised her right accelerate. Barday Steinbaugh al, 
Supreme Court Colorado, 272 657. The opinion 
the court follows: 


HOLLAND, J.—Amelia Barday filed her complaint the district 
court Boulder county, alleging that defendants the 29th day 
June, 1951, executed and delivered her their promissory note for 
$18,000 payable monthly installments $150 per month, the first 
payment due July 1951. The note provided: the event 
default the payment any installment, the holder said note, 
her option, may declare the entire unpaid balance due and payable; for 
interest paid according its terms, but ten per cent per annum 
interest from the date any default until paid; and further, for attor- 
ney’s fee and court costs. Plaintiff further alleged that defendants, 
makers the note, had made default; and that she, the holder said 
instrument, had elected declare the entire unpaid balance $15,750 
due and payable, and that demand had been made upon defendants for 
payment, which has been refused. 

After preliminary motions were disposed of, defendants answered, 
generally admitting the allegations the complaint, but denied that 
they were default. After pre-trial conference, which the trial court 
suggested that defendants file motion for summary judgment, both 
parties filed such motion and hearing, the trial court granted de- 
fendants’ motion for judgment and dismissed complaint. 
Plaintiff seeks reversal writ error. 

There seems dispute any material fact claimed 
plaintiff error, and the facts upon which the trial court based its 
judgment are, briefly, follows: 

The note was executed and delivered June 29, 1951, alleged, 
and provided that the first installment $150 made July 
1951. Payments from July through December 1951, were check, 
only two which bore date the first the month provided 
the note, the other checks ranging from the 4th day the month 
the 8th. These checks were received plaintiff, and check for the 
January 1952 payment was received her and she admits that when 
she mailed the check for deposit that was lost the mails. She made 
numerous requests defendants make this payment. the mean- 
time, from January October, 1952, defendants made their installment 
payments dates varying from the Ist, late the 15th, the 
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COMMERCIAL CREDIT LAW LETTER 


The myriad subjects relat- 
ing the use credit se- 
curity instruments makes 
what the exact content this 
feature will over the years. 
The use conditional 
sales contracts and chattel 
mortgages well the growing 
acceptance trust receipts 
basis for fast moving commer- 
cial transactions, suggests that 
the businessman, the banker and 
the financier must least 
familiar with legal problems 
surrounding these three basic 
instruments. Consequently, 
these items will the primary 
subjects treated. 

More specifically will 
the purpose this column 
acquaint our readers with legal 
fundamentals title contro- 
versies, foreclosures, recovery 
property covered credit 
instruments, bankruptcy pro- 
ceedings, usury, priority 
liens, agency questions, re- 
cording requirements similar 
subjects treated daily the 
courts and legislatures. Like- 
wise, important features the 
Uniform statutes now effect 
many states will noted, and 
where they are pertinent and 
interest field finance, 
opinions state and federal 
legal officers will pre- 
sented. 


order give composite 
illustration the type ma- 
terial reviewed the 
future, this month's letter will 


summarize important legal mat- 
ters dealing with credit instru- 
ments which have arisen over the 
past year. 
Trust receipts were the subject 
numerous legal decisions dur- 
ing the year. This not un- 
usual, course, 
Since the trust 


TRUST 
receipt 
TITLE doubtedly the 


most verastile 

commercial credit 
instrument existence and 
becoming more important every 
day not only means financ- 
ing the routine transactions 
commercial banks but also 
simple and easy way for banks and 
other credit institutions ar- 
range flooring plans. More often 
than not trust receipt cases in- 
volve the question title. For 
example, the appellate court 
Illinois handed down decision 
the effect that trust re- 
ceipt did not give bank title 
car prior the title the 
real owner where the latter had 
given his car dealer for the 
Sole purpose obtaining bids 
and the dealer, who turned 
out fraudulent, used the 
car get loan from the bank. 


The court indicated the bank 
have inquired whether 
not the dealer had title 
least had the right pledge the 
car before made the loan and 
accepted the trust re- 
ceipt. Mori Chicago National 
Bank, Illinois Appellate Court, 
June 22, 


Recording chattel mortgages and 
other legal documents very 
important part modern day 


TITLE 


person required 

place in- 
strument the public records 
found that delay doing 
meant the loss title. Others 
have found that meet legal re- 
quirements and acceptable for 
public records credit instru- 
ments must ina certain speci- 
fied form. There are, needless 
say, too many cases this 
subject each year review com- 
pletely feature this 
scope. Two have been chosen 
exemplify some the typical 
1954 decisions. 

Alabama the purchaser 
car having notice chattel 
mortgage the car took title 
free and clear the mortgage 
which had not been recorded. Ison 
Commercial Banking Company 
Sanders, Alabama Supreme 
Court, April 15, 1954. Likewise 
dire results followed Michi- 
gan where person assigning 
chattel mortgage another and 
guarantying the accompanying 
note was relieved liability 
the guaranty when the as- 
Signee failed have the mort- 
gage filed withinacertaintime. 
Piasecki Corporation 
Michigan, Michigan Supreme 
Court, April 1954. 

* 
another case which involved 
typical set facts bank 
bought conditional sales con- 
tract covering car from 


automobile dealer. The car it- 
self had been under floor plan 
and was thus covered trust 
receipt held 
the finance 
pany sponsoring 
the plan. 
court held 
made difference that the bank 
officer handling the transaction 
knew the dealer had some his 
fact the bank did not know about 
the particular trust receipt 
covering the car involved and 
purchased the sales contract 
good faith, took title free 
any rights the finance com- 
pany. Citizens National Trust 
Savings Bank Los Angeles 
Beverly Finance Company, Cali- 
fornia Superior Court, August 
26, 1954. important case 
the Fifth Circuit included 
statement the court that 
sibly bank would liable for 
negligence accepting trust 
receipt exchange for ware- 
nouse receipt where the former 
had the effect varying the 
terms the original contract 
between the buyer and the seller. 
Banco Nacional Commercio Ex- 
terior First National Bank 
Brownsville, Texas, United 
States Court Appeals, Fifth 


Circuit, April 1954. 


Early 1954 opinion the 
Attorney General Minnesota 
pointed out that although 
conditionalsales 
contract need not 


FLOORING 
PLAN 


acknowledged 
ITIES and witnessed 


acceptable for 
filing the 


Registry Deeds, chattel 
mortgage did have fulfill 
these requirements. Moreover, 
even though promissory note 
need not witnessed acknowl- 
edged, so-called 
note" which has the effect 
chattel mortgage must comply 
with the acknowledgment and wit- 
nessing requirements chat- 
tel mortgage order put 
the public records. Opinion 
Attorney General Minne- 
January 14, 

interesting opinion di- 
rected the State Commissioner 
Banking the recurring ques- 

tion usury, 

the Attorney Gen- 


eral Kentucky 
CONTRACT— stated that in- 
USURY terest credit 


and financing 
charges provided 
for agreement note exe- 
cuted connection with normal 
conditional sales agreement, 
even though exceeding the legal 
rate interest, not usurious 
loan but considered rather 
part the purchase price. 
Attorney General's Opinion, Ken- 
tucky, March 1954. 

usually effective means re- 


dress called executory process 
which somewhat similar 


confession 
judgment was 


FORECLOSURE but 


the Griffin 
case above, the 
legal shortcut failed. car 
dealer sold second hand car 


chattel mortgagor. However, 
had represented the car new 
demonstrator. The promissory 
note and mortgage received from 
the buyer was assigned fi- 
nance company which later sought 
foreclose the mortgage 
ecutory process. This would have 
permitted seizure and sale the 
car without the usual legal de- 
lays. However, the appellate 
court held that the company 
have observed infir- 
mity the assigned instrument. 
General Motors Acceptance Cor- 
poration Daigle, Louisiana 
Supreme Court, March 22, 1954. 
* * 

confession judgment—ordi- 
narily very useful tool the 

savings and 

loan associa- 


NOTE— 
The case 
illustrates what 
look for when 
JUDGMENT 


accepting prom- 
issory note is- 
sued connection with in- 
stallment sale. The association 
obtained judgment virtue 
confession provision contained 
promissory note endorsed 
dealer who had sold 
heating system the install- 
ment plan the maker the 
note. The maker was able 
suade the court appeals that 
the judgment was invalid because 
the terms the Installment 
Sales Act which were applicable 
even though the sales contract 
had not been assigned along with 
the note. Griffin Baltimore 
Federal Savings Loan 
Maryland Court Appeals, Feb- 
ruary 12, 1954. 
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month. The January 1952 payment, not having been made defend- 
ants requested, account the lost check, plaintiff October 17, 
1952, registered mail, gave formal notice her election declare 
due and payable the unpaid balance the note, coupled with demand 
for interest. October 24, more than nine months after the due date, 
defendants made the payment for the lost check, which payment was 
received plaintiff. Thereafter, defendants, November 1952, 
mailed their check for $150, and December 1952, another check for 
which checks were cashed and retained plaintiff. Other checks 
that had been mailed plaintiff were returned defendants after she 
filed this suit. 


There dispute the above facts related, and the cause 
the pleadings and the pre-trial memorandum, stood open for summary 
judgment motion properly made. 


The ruling the trial court granting defendants’ motion for sum- 
mary judgment discloses that conduct accepting delayed 
payments and receiving payments after her notice election acceler- 
ate the maturity the note, matter law, constituted waiver 
the acceleration right. This constitutes the principal ground upon which 
plaintiff relies for reversal the judgment and supported her con- 
tention that there were facts before the court the intention 
understanding the parties their interpretations plaintiff’s con- 
duct, that there was any showing that either party considered such 
conduct waiver rights under the note, and she further 
contended that they were material facts and should have been deter- 
mined the testimony the parties before the court could properly 
approach interpretation such conduct. 


The law well settled that payee who given option the 
note accelerate its payment may waive his right such acceleration; 
that such waiver may shown mere inaction, and particularly 
accepting payment the installment interest after the default and 
more specifically accepting payments after notice election ac- 
celeration when plaintiff accepted the two payments principal 
November and December, 1952, after her notice election October, 
without notice defendants that she was not waiving her rights 
the acceleration the maturity date the note, was absolute 
waiver such right and made her notice ineffective and was effect, 
extension the terms the note. conduct receiving 
delayed payments throughout the entire period could relied upon 
defendants and justify them believing, and acting, that belief, 
that right acceleration would not exercised without 
opportunity for protection payment the amounts due. this 
case have not only delay notice acceleration, but there was 
continued acceptance nearly all payments after their due date, and 
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addition thereto, the acceptance the two monthly payments after 
the notice election. The pre-trial memorandum discloses that the 
January and February 1953 payments were mailed plaintiff, but re- 
turned defendants the time this action was commenced Febru- 
ary 24, 1953, thus showing that all payments then due had been 
attempted. 

The exact situation here has not heretofore been passed upon 
our Court; however, this situation, apply our ruling Thomas 
Beirne, Colo. 429, P.2d 863, 865, concerning the acceleration clause 
under chattel mortgage, which quoted from R.C.L., 463, 


partial payments made previous the maturity 
the debt not affect the mortgagee’s right the possession 
the entire property, the absence provision the instru- 
ment that effect, partial payment made after default and 
latter his strict legal rights, and the rights the parties are the 
same payment the indebtedness had been extended.’” 


Defendants not any way deny their responsibility the note; 
however, require them pay interest and penalties, well sud- 
denly have arrange for payment the entire indebtedness would 
extremely unjust. 

keeping with the views herein expressed, believe, and hold, 
that the action the trial court sustaining defendants’ motion for 
summary judgment was right, and accordingly such judgment affirmed. 


Court Rules Draft Was Foreign Bill 
Exchange 


The United States Court Appeals the First Circuit 
has written opinion which should great interest 
banks doing foreign and letter credit business. One the 
important holdings the case that draft partially pre- 
pared foreign country, signed New York, then returned 
the foreign country where was dated and documents 
specified the letter credit against which was drawn 
were attached, foreign rather than inland bill ex- 
change. The court reasoned that the draft was not complete 
until dated and had “vitality” until the documents were 
attached. Since these two things were done abroad, the draft 
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was fact executed there and consequently, was foreign 
bill governed the laws the Bank 
Nova Scotia San Miguel, United States Court Appeals, 
First Circuit, 214 F.2d 102. The opinion the court 
follows: 


MARIS, plaintiff Bank Nova Scotia, Canadian cor- 
poration, appeals for the second time from judgment entered the 
United States District Court for the District Puerto Rico jury 
verdict for the defendant Marcelino San Miguel, resident Puerto 
Rico, action brought recover damages suffered result 
the dishonor the Chase National Bank the City New York 
draft drawn the defendant favor the plaintiff. The transac- 
tions out which this litigation arose are set forth detail the 
opinion this court the first appeal, 196 F.2d 950. 

For the purpose this appeal pertinent recall that the 
defendant had obtained order sell and ship Jacob Salama 
Company Tangier, Morocco, 2000 metric tons Dominican sugar 
and the plaintiff through its Trujillo City branch had agreed advance 
the money needed for the purchase the sugar and the expenses in- 
volved Compania Antillana Importacion Exportacion por A., 
Dominican corporation. Salama, through the Banco Hispano Ameri- 
cano Tangier, had established irrevocable credit favor de- 
fendant with Chase the amount $345,000.00. confirmed letter 
credit, issued July 31, 1947 Chase authorized the defendant 
draw sight drafts which would honored presented October 
20, 1947, accompanied documents issued designated officials cer- 
tifying stipulated requirements with respect the sugar purchased. 
The letter credit was delivered the defendant plaintiff through 
its San Juan branch August 1947. The sugar was purchased with 
money advanced the plaintiff and was shipped Spanish Morocco 
early October, 1947. 

The defendant, who was New York sometime during the period 
from September October 26, 1947 connection with his business 
affairs, September 26th wrote Trujillo City branch 
requesting that prepare the required commercial invoices and draft. 
the 10th October Trujillo City branch forwarded 
defendant New York form commercial invoice prepared 
him and draft its favor Chase drawee the amount 
Trujillo City. These documents were mailed from New York Octo- 
ber When received Trujillo City, the plaintiff inserted the date 
“15 Oct. 1947” the draft, discounted and applied the proceeds 
against the advances made Antillana, the interest these advances 
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and the exchange charge the draft. The balance $29,602.75 was 
remitted check the defendant New York October 16th. 
The same day the draft and the accompanying documents were sent 
New York branch for presentment Chase. These were 
presented Chase the final day stipulated the letter credit, 
October 20, 1947. Chase refused accept pay the ground that 
the documents did not comply with the requirements the letter 
credit and returned the draft plaintiff about 4:30 P.M. that day. 


After telephone conversations New York between the defendant, 
officers Chase and officers New York branch, the draft 
and accompanying documents were returned Chase about 5:00 P.M. 
that day. The alleged discrepancies the documents were mere tech- 
nicalities but Chase was never authorized after the expiration the 
letter credit accept the draft. was returned Chase the 
plaintiff New York November 1947, with letter itemizing the 
differences between the documents submitted and the requirements 
the letter credit. January 20, 1948 the draft was formally pro- 
tested. Subsequently Salama accepted the sugar $85,000.00 less 
than the agreed sale price. 


June 22, 1949 the plaintiff brought suit alleging two causes 
action, the first for the recovery the amounts advanced Antillana 
defendant’s request, and the second for the recovery plaintiff 
payee $341,713.00, the amount the dishonored draft, from the 
defendant drawer, plus interest, upon which claim the defendant 
was credited with the net proceeds received from Salama. The defend- 
ant filed answer both causes action and counterclaim. The 
case was tried jury which rendered verdict for the defendant. 
appeal the plaintiff from the judgment entered favor the 
defendant this court found merit the one error alleged with respect 
the first cause action. Therefore the verdict for the defendant 
remained undisturbed. 


the second cause action, appeal the plaintiff asserted 
error the trial judge’s instruction that was barred the applicable 
statute limitations the endorsement and delivery the letter 
credit the defendant the plaintiff was found the jury 
assignment thereof and constitute provision funds. The par- 
ties had treated the draft bill issued and delivered the 
Dominican Republic and had applied the law that Republic. The 
construction put upon the applicable Articles the Code Commerce 
the Dominican Republic defendant’s expert was that the case 
the refusal the drawee pay Dominican bill exchange pay- 
able the United States, suit against the drawer must brought 
within three months after protest the drawer resides the Domini- 
can Republic and has provided funds for the payment the bill 
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the time maturity. seemed evident that the trial judge based 
his instruction upon the conclusion that the applicable statute limi- 
tations required the plaintiff sue upon the draft within three months 
after its date maturity whether not protest was waived, the 
defendant had made provision funds for the payment the draft. 
However, the record did not disclose whether the defendant came 
within the terms Article 166 the Code which made the three- 
months limitation available those residing within the Republic. 
appeared, therefore, that the prescription five years fixed Article 
189 should have been applied. Accordingly, the judgment was reversed 
and new trial granted the second cause action. 


When the case went back the district court the second cause 
action was retried jury. Prior the trial, the court permitted 
the plaintiff amend that cause action allege that the draft 
controversy was New York inland bill exchange not requiring 
protest. the trial, however, the trial judge ruled that the draft was 
foreign bill which protest was required. The trial judge also 
ruled that the three-months statute limitations provided for 
Article 166 the Code Commerce the Dominican Republic did 
not apply and withdrew from the jury’s consideration the question 
whether the defendant was resident the Dominican Republic 
within the meaning that Articlé. submitted the jury the ques- 
tion whether the defendant waived protest the draft was estopped 
his actions October 20th from relying the failure protest; 
also whether there was second presentment the draft October 
20th followed final dishonor November 7th; and finally whether 
the plaintiff was estopped from recovering reason having prepared 
the papers which accompanied the draft and which the Chase National 
Bank held insufficient. 


The jury rendered verdict for the defendant upon which judgment 
was entered and the present appeal the plaintiff followed. Since the 
verdict went for the defendant, the question, much discussed our 
previous opinion, the applicability the three-months statute 
limitations not now before us. this appeal the prin- 
cipal contentions are that the defendant estopped, matter 
law, urge the absence protest defense and that any event 
the draft was governed New York law under which was inland 
bill exchange not requiring protest, and that the trial judge erred 


have said, the trial judge submitted the jury the question 
whether the defendant was estopped from setting the absence 
protest his conduct directing the plaintiff return the draft 
Chase October 20th after had been dishonored, thereby pre- 
venting protest. The plaintiff urges that the trial judge should have 
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ruled that such estoppel was established matter law. can- 
not agree. the contrary the evidence was conflicting this ques- 
tion. There was evidence support finding the jury that was 
officer Chase who requested the return the draft, thinking 
that the objections the accompanying documents were trivial and 
that could secure approval for payment, and that the defendant’s 
role was merely pass this request the officer. 

Nor can agree with the contention that the draft was 
inland bill exchange, governed New York law and, under 
that law, not requiring protest dishonor. Under the conflict laws 
rule Puerto Rico the questions the execution, the interpreta- 
tion and the validity negotiable instrument are determined 
the law the place where made. Royal Bank Canada 
Balle, 1925, P.R.R. 944. has heretofore been assumed the 
present case that the draft here question was drawn the Dominican 
Republic. Our previous opinion was based upon that premise, then 
undisputed. Upon the second trial, however, the plaintiff contended, 
alleged its amended compiaint, that the draft was drawn New 
York. The trial judge, nonetheless, ruled that was foreign bill 
drawn the Dominican Republic. are saiisfied that this ruling 
was right. For, although the form draft was signed the defendant 
New York and mailed him from New York the Tru- 
jillo City branch, that was not complete intended 
when was mailed. the contrary two things remained 
done give the draft vitality. The form draft which was already 
Trujillo City, R., had dated and the documents 
specified the letter credit against which was drawn had 
attached. Both these final necessary acts were performed Trujillo 
City October 15th, two days after the signed draft form was mailed 
the defendant from New York. think that was then, and 
not until then, that the draft was drawn and that the place drawing 
was, therefore, the Dominican Republic. This question characteriza- 
tion also one Puerto Rican conflict laws but have not been 
referred any decision the Supreme Court Puerto Rico contrary 
our conclusion which are satisfied reflects the law that Com- 
monwealth. follows that the draft was foreign bill governed 
Dominican law, the trial judge held. 

The plaintiff again argues, did the first appeal, that the 
letter credit issued Chase the defendant did not amount 
provision funds for the payment the draft within the meaning 
Article 170 the Dominican Code Commerce which would bring 
into play the requirement that the draft protested dishonor 
order hold the drawer. The trial judge charged the jury that the 
letter credit did constitute provision funds. adhere the 
view expressed our opinion the first appeal and conclude that the 
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trial judge was right holding. accordingly see need dis- 
cuss the point further. 

Next the plaintiff urges that the trial judge erred submitting 
the jury the question whether there was second presentment the 
draft October 20th. The contention that the evidence what 
happened that date would not support finding that there was 
second presentment and that the jury was not sufficiently instructed 
the meaning presentment. see merit these conten- 
tions. There was evidence from which the jury might have found that’ 
the return the draft Chase amounted second presentment. 
The instructions the trial judge were our opinion sufficient en- 
able the jury pass upon the question. 

Finally argued that the trial judge erroneously allowed the jury 
consider the question the plaintiff’s alleged negligence preparing 
the documents accompanying the draft, issue decided its favor 
the first trial the denial the defendant’s counterclaim. The trial 
judge, however, expressly instructed the jury that this issue was out 
the case and was not considered them. true that 
did instruct them that they might determine whether the plaintiff 
prepared the documents without being requested the defendant 
was precluded from making its present claim against the de- 
fendant which arose result their faulty preparation. While this 
issue was some respects similar the issue negligence involved 
the counterclaim think was legally distinct. The defendant was, 
therefore, entitled assert and the jury pass upon it. 


The judgment the district court will affirmed. 


Federal Court Rules Assignment 


Accounts Receivable Invalid 


When partnership North Carolina went bankrupt 
New York company claimed was entitled certain the 
partnership assets virtue its position secured creditor. 
The federal government, also creditor, took the position that 
the company was not secured creditor because the chattel 
mortgage held was void. The court upheld the govern- 
ment’s contention the basis the famous Benedict Rat- 
ner case. The partnership had assigned all its current and fu- 
ture accounts receivable the company security for loan 
but the mortgage agreement did not specify, nor was there any 


THE BANKING LAW JOURNAL 


side agreement the effect, that the partnership after collect- 
ing the accounts had transmit them the company. Bene- 
dict Ratner established that assignment accounts re- 
ceivable security was fraudulent and void against creditors 
where the one making the assignment collected the accounts 
and used the proceeds saw fit without being required 
apply them the debt. Steel al., United States Dis- 
trict Court, E.D. North Carolina, 122 Supp. 948. The 
opinion the court follows: 


GILLIAM, J.—An order has been entered Mr. Joseph 
Cheshire, Jr., Referee, upon his decision that Louis Watch Company, 
Inc., New York City, entitled receive secured creditor the 
amount $2,000 which has been collected the trustee certain 
open accounts upon which the Watch Company claims hold mort- 
gage; the United States, creditor the bankrupt, has attacked this 
order and its petition for review and other pertinent official documents 
have been certified the Referee. 


The claim the Watch Company arises upon chattel mortgage, 
duly recorded June 1950, Wake County, North Carolina, resi- 
dence the members the bankrupt partnership, dated May 25, 1950. 
This mortgage secures indebtedness $17,500, “maturing weekly 
installments the sum agreed between the parties established 
the execution notes other evidence debt,” “any extension 
renewal the same,” and “any other indebtedness now due hereafter 
owing”; and for such purpose “bargains, sells, delivers, assigns and trans- 
fers all the accounts receivable being all the accounts re- 
ceivable presently held due and payable (to the bankrupts) 
the following towns North Carolina, to-wit: Goldsboro, Smithfield, 
Selma, Kinston, Norlina, Grange, Ayden, Rocky Mount, Greenville, 
Warrenton, and Henderson”; the mortgage further recites: “It spe- 
cifically understood and agreed that this mortgage shall cover all 
the present accounts receivable said towns named above, and that 
shall apply and attach against any other accounts receivable which 
may become due and owing (to the bankrupts) said towns and cities”; 
provides that “in case default payment this debt any 
installment interest then the remaining balance any debt shall im- 
mediately become due .”; and that event default the Watch 
Company “may sell said property public auction for cash 
should noted that the mortgage contains provision requiring 
remittance the mortgagor collections made. 


The claim the Watch Company the amount $3,971.35 and 
the Referee has found that $6,883.23 collected the trustee ac- 
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counts receivable, $2,900 was collected accounts due customers 
doing business the towns referred the security instrument, and 
that ninety percent these accounts were contracted after its date. 
These findings are not attacked. The attack based the contention 
that the mortgage void and affords the Watch Company security 
priority. 

stipulation these further facts appear: 

part the consideration for the execution the instrument 
Louis Watch Company was the assumption Capital Sales Company 
existing debt the amount $7,317 owed United Novelty 
Company Louis Watch Company; that the remaining consideration 
was the amount $10,183, which represented money due Louis Watch 
Company Capital Sales Company account goods sold and de- 
livered, part which had not been received the time the execu- 
tion the instrument. 

The trustee bankruptcy was able identify the accounts set 
forth the instrument. 

the $2,900 collected from the towns named the instrument 
ninety percent (90%) was collected accounts which arose after May 
25, 1950, the date the execution the instrument. 

Ten percent (10%) the claim Louis Watch Company for 
971.35 was based the original $17,500 recited the instrument, that 
ninety percent (90%) said claim was for later advances. 

Practically none the $2,900 collected the trustee represents ac- 
counts due Davis, trading United Novelty Company, which 
were assigned Davis Steele and Sutter. 

Capital Sales Company was solvent May 25, 1950. 

There was set agreement standard course action between 
Capital Sales Company and Louis Watch Company with reference 
collection the accounts involved and the handling the proceeds; 
that the proceeds were not turned over Louis Watch Company 
collected; that such reports were made Capital Sales Company 
Louis Watch Company accounts collected were informal reports and 
were not periodical. 

The instrument was not executed with intent hinder, delay 
defraud creditors Capital Sales Company. 

May 25, 1950, Capital Sales Company had creditors that have 
not since been paid, with the exception the United States Government. 

unknown whether not Capital Sales Company had sufficient 
property, other than the accounts involved herein, pay such other 
creditors full that time. However, reference made Stipulation 
set out the preceding paragraph. 

The property covered the instrument question was not all, 
substantially all Capital Sales Company’s property May 25, 1950. 
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First, will consider whether accounts receivable are subject chat- 
tel mortgage North Carolina. The Government insists that, while 
they may assigned under General Statutes North Carolina, Sec- 
tion 44-77, subsection (1), and 44-78(4), they may not, least since 
enactment these statutes, mortgaged. this position sound, 
the Watch Company has security, since the North Carolina Assign- 
ment Accounts Receivable Act, enacted 1945, G.S. 44-77 through 
44-85 was not followed. 


The general rule that, the absence statutory restrictions, 
choses action may mortgaged. Chattel Mortgages, 
Sec. 24. Not only there statutory restriction this State, but the 
North Carolina Statute, G.S. 47-20, specifies where such instruments 
shall recorded. Sneeden Nurnberger’s Market, 1926, 192 N.C. 
439, 135 S.E. our Court reserved the question, but the implications 
are clearly contrary the Government’s position. The Court discussed 
the question whether security instrument covering book debts, ac- 
counts and choses action was valid chattel mortgage pledge. The 
same question was considered Bundy Commercial Credit Co., 1932, 
202 N.C. 604, 163 S.E. 676, involving transfer notes and accounts 
receivable. neither these cases there suggestion that choses 
action can not mortgaged, well pledged assigned. 


Granting that chattel mortgage choses action was valid prior 
the Assignment Accounts Receivable Act, does that law provide 
exclusive method giving security mortgage, pledge assign- 
ment choses action? opinion does not. The North Caro- 
lina law, like that several other states, provides convenient method 
for protecting assignments accounts filing notice assignment 
the office the Register Deeds. The notice need not describe the 
accounts, but must state that the assignor has assigned intends 
assign one more accounts the assignee during the period specified. 
“Account” “account receivable” defined the law and includes 
only presently subsisting right the payment money. The Act 
provides that: “The assignment accounts receivable may pro- 
ment’....” seems clear that transfer assignment accounts 
receivable connection with sales going concern outside the 
scope the law. Likewise, compelling reason appears from the 
language the Act for the conclusion that accounts receivable, either 
present future, may not mortgaged properly executed and 
recorded instrument. Indeed, Section speaks the debtor good 
faith paying all any part assigned account the assignor, 
“other person holding lien upon, interest right such 


present accounts receivable may mortgaged, may future ac- 
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counts also included? common law chattel mortgage prop- 
erty not existence was invalid, but equity recognized and enforced 
the lien, and North Carolina has applied this equitable doctrine liber- 
ally. Hickson Lumber Co. Gay Lumber Co., 150 N.C., 282, 288, 
S.E. 1045, 1048, L.R.A.N.S. 843: “In North Carolina mortgage 
upon after-required property, being enforceable inter partes, becomes, 
upon registration, valid and enforceable against subsequent purchasers, 
because the registration effectual notice against the world.” 


The North Carolina case closest point Sneeden Nurnberger’s 
Market, above cited. assignment accounts due and become 
due, but which was not recorded, was held invalid chattel mortgage 
because unrecorded, and pledge because the debtor was left 
possession and control the accounts but not agent the creditor. 
The clear implication seems that had the assignment been 
proper form chattel mortgage and duly recorded, would 
have been valid both accounts presently due and those accruing 
after its execution. 


view the fact that ninety percent (90%) the amount now 
due the Watch Company for advances made under the mortgage 
after the date its execution, there arises the question whether security 
given for future advances enforceable. The provision the mortgage 
specifically gives security any indebtedness “now due hereafter 
owing from the (mortgagor) said Louis Watch Co., Inc.” Security 
may given for future advances under North Carolina law. State 
Surles, 117 N.C. 720, S.E. Womble Leach, N.C. 84. 
the absence fraud bad faith, mortgages secure future advances 
are valid. Chattel Mortgages, Sec. 40. 


view the intimations former cases and the absence 
determination the North Carolina Court, appears that the 
mortgage question good unless outlawed the decision the 
Supreme Court the United States Benedict Ratner, 268 U.S. 353, 
S.Ct. 566, L.Ed. 991. There the Court said that assignment 
present and future accounts receivable security for debt was fraudulent 
and void against creditors, where the assignor collected the accounts and 
used the proceeds saw fit, without being required apply collections 
the debt, account the assignee for them, replace accounts col- 
lected with other collateral. The basis the rule stated was the 
reservation the transferor dominion inconsistent with the effective 
disposition title and creation lien. the holding was not made 
rest upon lack notice other creditors, the rule would have been 
applied, believe, even the assignment had been duly recorded, 
was the chattel mortgage this case. have found North Carolina 
case, either citing Benedict Ratner applying its rule assign- 
ment, pledge mortgage accounts receivable. The facts Sneeden 
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Nurnberger’s Market, above, are, true, somewhat similar those 
Benedict Ratner, but our Court, declaring the assignment 
invalid, did not adopt the Benedict Ratner repugnancy theory; and 
put its decision the ground that the assignment was secret, not being 
recorded, and for this reason was fraudulent creditors. The intima- 
tion was, above stated, that the assignment, recorded, would have 
been good. course, under the repugnancy concept, would have 
been invalid even recorded. 


While the North Carolina Court has not expressly adopted the 
Benedict Ratner rule, the Court Appeals this Circuit has applied 
several cases. One these, Manufacturers Finance Co. Arm- 
strong, Cir., 289, arose North Carolina. There, although 
the case was remanded for additional findings, the Court approved 
Benedict Ratner. Judge Parker stated the question involved this 
manner, F.2d page 291: “We come then the crucial question 
the case, e., whether the finance company had any right 
lien upon the acceptances received the bankrupt payment 
assigned accounts, whether the bankrupt had been accorded such 
unfettered dominion over collections was inconsistent with the exist- 
ence such lien.” page 292 F.2d the opinion goes on: “The 
rule applicable such cases laid down Sneeden Nurnberger’s 
Market, 192 N.C. 439, 135 S.E. Benedict Ratner, 268 353, 
S.Ct. 566, L.Ed. 991. While the rights the parties depend 
primarily upon the law North Carolina, the rule applicable has not 
been better stated than the Supreme Court the United States 
Benedict Ratner where said: results which flow from 
reserving dominion inconsistent with the effective disposition title 
must the same whatever the nature the property transferred. 
The doctrine which imputes fraud where full dominion reserved must 
apply assignments accounts although the doctrine ostensible 
ownership does not. There must also the same distinction 
degrees dominion. Thus, although agreement that the assignor 
accounts shall collect them and pay the proceeds the assignee will 
not invalidate the assignment which accompanies, the assignment 
must deemed fraudulent law agreed that the assignor may 
use the proceeds sees fit.’” 

opinion, the doctrine Benedict Ratner sound and 
should applied this case. recognized that since the Erie 
Railroad case (Erie Co. Tompkins, 304 64, S.Ct. 817, 
L.Ed. 1188) this Court must follow the North Carolina decisions, but 
the absence such permitted declare its own opinion such 
law. The intimations our State Supreme Court former cases 
mentioned not persuade that that Court would not adopt the 
Benedict Ratner decision case with similar facts. 
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The mortgage before mentioned, contains provision 
requiring remittances collections the mortgagor made, and 
appears stipulation that there was contemporaneous oral agree- 
ment such effect, such course action between the parties, that 
proceeds were not turned over the Watch Company collected, 
and periodical reports collections accounts. Therefore, the 
dominion which was held invalidate Benedict Ratner, Man- 
ufacturers Finance Co. Armstrong, and many other cases, was 
reserved the mortgagor. effect, was agreed that the mortgagor 
might use the proceeds collections the accounts saw fit. 
that, opinion, the mortgage was fraudulent law and the order 
the Referee reversed this extent; and the cause remanded 
the Referee for further proceedings. 


Important Labor Relations Case Decided 
Favor Bank 


The United States Court Appeals the Sixth Circuit 
has handed down important decision concerning banks 
the field labor relations. The case involves for the most 
part what actions are permissible under Section 8(c) the 
National Labor Relations Act during the time union cam- 
paigning unionize bank employees. opinion favorable 
the bank the court held part that was not violation 
Section 8(c) for employer non-coercive letter ex- 
pressing opposition union call the employees’ attention 
benefits already enjoyed them including free insurance, 
pension plans, increase vacation benefits already deter- 
mined, and wage increase already made even though such 
increase was granted earlier than scheduled because competi- 
tive pressure. National Labor Relations Board Cleveland 
Trust Company, United States Court Appeals, Sixth Cir- 
cuit, 214 95. The opinion the court follows: 


ALLEN, J.—This petition enforce order the National 
Labor Relations Board arises out complaint charging that the 
respondent violated the National Labor Relations Act, U.S.C.A. 
151 seq., the alleged discriminatory discharge employee Wil- 
liam Sorger, the granting wage increases and increased vacations 


ie. 


uy 
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with pay the employees for the purpose discouraging membership 
and activities behalf the union, and that interrogated employees 
concerning their union affiliation and memberships and warned them 
refrain from becoming members the union. The trial examiner 
found that the discharge Sorger was for cause without knowledge 
Sorger’s activities behalf the union and was not discriminatory. 
The Board concurred this ruling but held that upon the other charges 
the respondent had been guilty unfair labor practices and issued 
the usual cease and desist orders. 


Respondent gave its employees two wage increases, one Novem- 
ber 21, 1950, and one April 1951. The union drive for membership 
was begun the fall 1950 and open organization meetings were held 
October 19th and November 2nd Cleveland, Ohio. 


The trial examiner found that, because sudden turnover 
employment the area, the raising wages other employers 
competing banks, the inflationary trend the national economy, the 
rise income tax rates, plus the threat wage freeze, the respondent 
did not granting the increase November 21, 1950, violate the 
Act. This finding was not sustained the Board, which held the 
increase unfair labor practice because was announced 
letter which expressed hostility the union. 


The sending the letter respondent its employees, dated 
November 21, 1950, which announced salary increase effective No- 
vember 15, 1950, came about follows: When the union began 
organize its campaign, some the bank’s employees asked their super- 
visors for information concerning the union. These inquiries were re- 
ferred management and the president the bank gave extended 
talk the supervisors. copy this talk was mailed each employee 
November 21, 1950. The statements fact made this letter are not 
controverted. Both the examiner and the Board found that contained 
coercive illegal statements and was protected Section 8(c). 
substance the supervisors were instructed follows: The employees 
have right join union and convince others join long 
the campaign carried during non-working time. Employees have 
equal right refuse join the union and convince others that 
they should not join; they have joined they have right withdraw. 
The anti-union campaign must also carried non-working time. 
Representatives management can neither threaten nor intimidate 
employees the making their choice, nor promise benefit. Man- 
agement representatives must refrain from interrogating employees re- 
garding union activities and must not ask any employee has joined 
union attended union meetings, knows who has joined, and 
knows who has attended meeting. 


The letter called attention benefits enjoyed the employees, 
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such group life and accident insurance carried without cost emr 
ployees and the pension plan for employees which had been effect 
for many years. also stated that employees with over years’ 
tenure would receive three weeks’ annaul vacation with pay instead 
the two weeks’ paid vacation theretofore granted. Under Section 
702(e) the Defense Production Act 1950 this increase vacations 
with pay was included the phrase “wages, salaries, and other com- 
pensation,” Stat. 816, authorized stabilized frozen. the 
increase vacation periods had not been granted prior the issuance 
the freeze order, January 26, 1951, which was expected made 
shortly, the increase vacations could not have been given without 
the prior approval the Wage Stabilization Board. 


The reason for the salary increase was stated the letter 
the recent increase the cost living, the increase the federal 
income tax, and the possibility threatened wage freeze the imme- 
diate future. The vacation increase for the employees with years’ 
service had been discussed for number years. Similar increases had 
recently been made other banks. 384 out 1900 employees 
respondent were eligible for this three weeks’ vacation. This explana- 
tion given fully respondent’s answer was not controverted the evi- 
dence. Counsel for the Board open court stated that did not 
question the truth respondent’s statements its literature. The 
Board offered testimony and respondent’s explanation its reasons 
for the salary and vacation increases undisputed. 


The Board set aside the finding the trial examiner that the in- 
crease salaries put into effect November 21, 1950, did not constitute 
violation the Act. The Board ruled that, since the wage increase 
was announced the letter described above and about six weeks 
advance the regularly scheduled review wages, this increase was 
intended and calculated influence the employees reject the union 
their collective bargaining representative. The question, therefore, 
squarely posed whether, view Section 8(c), violation 
the Act for employer, non-coercive letter expressing oppositiom 
the union, call the employees’ benefits already enjoyed 
the employees, such insurance without cost the employees, 
pension plans, change vacation benefits already determined, gen- 
eral wage increase already made, granted outside the usual schedule, 
the date being advanced admittedly because competitive pressure 
from similar organizations, conceded sharp increases the cost living 
and action the Wage Stabilization Board. 


The finding that the announcement the advancement increases 
salaries November 21, 1950, was made order encourage oppo- 
sition the union and violates the Act, ignores various emphatic cir 
cumstances. The explanation the increase made the respondent 
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has never been denied. The Board not authorized ignore material 
uncontradicted facts. required under Section 7(c) the Admin- 
istrative Procedure Act, U.S.C.A. 1006(c), impose sanction 
rule order issue any rule order “except upon consideration 
the whole record and supported and accordance with 
the reliable, probative, and substartial evidence.” 


Moreover, the letter itself written statement and Section (c) 
protects any and all statements made employers which contain 
threat reprisal force promise benefit. The letter was found 
both the examiner and the Board protected 8(c), other 
words, contain neither promises nor threats. the increase 
November 21, 1950, the trial examiner who heard the witnesses stated 
that the testimony Kingsbury, respondent’s personnel director, and 
the principel witness the increases, was credible and uncontro- 
verted. The proposition for this particular increase was made the 
late summer 1950, when Kingsbury learned from personnel officers 
two competing banks that they planned salary increases. August, 
1950, Kingsbury discussed with the bank’s president the advisability 
taking similar action and recommended it. This was several weeks 
prior the first organization meeting the union (September 21, 
1950) and prior any knowledge Kingsbury’s part union activi- 
ties. October prior the union’s first open meeting (October 
19, 1950), Kingsbury renewed this proposition with the bank’s presi- 
dent. The probability the increase was announced group 
the bank’s branch managers October and the usual meetings 
arrange the details the increase with the branch managers and depart- 
ment heads followed. The fact that this was planned and 
approved before the union began its open organization campaign 
uncontradicted. The fact that was announced statement which 
the bank expressed opposition the union does not make the increase 
unfair labor practice. not promise future economic benefit 
when employer recounts that increase salary has already been 
made, nor violation the Act announce it. employer 
entitled, absence coercion promise benefit, recount the 
beneficial effects the relationship with his employees. This part 
freedom speech and upon this point the order the Board cannot 
enforced. 


the vacation increases, not disputed that they were made 
under the threat wage stabilization, which was ordered January, 
1951, and that they were part the picture inflationary inequities 
operating upon these employees with fixed salaries intended 
covered the provisions for wage stabilization. There evidence 
the record that the vacation increases were determined order 
influence employees vote against the union. 
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The increase April 1951, also held invalid, was not announced 
advance. evidence was adduced controverting respondents sworn 
statement that this wage increase was made correct inequities cre- 
ated the increase the cost living. The Wage Stabilization Board 
its General Order No. issued February 27, 1951, had declared that 
10% salary increase was necessary “to correct such inequities have 
arisen because disparities between increases wages and salaries and 
the increase the cost living since January 15, 1950.” From 
15, 1950, October 15, 1950, the cost living shown the United 
States Bureau Labor Statistics, Cost Living Index, increased 
4.6 points. From October 15, 1950, February 15, 1951, the Cost 
Living Index increased 9.6 points. The aggregate amount re- 
spondent’s November 15th and April Ist increases did not exceed the 
10% increase found necessary the Wage Stabilization Board cor- 
rect these inequities. While the April increase was made after the 
union had filed its petition for representation, was before the union 
had established that had the necessary number cards demand 
the holding election. The election was consent election and the 
second increase was made four weeks before the union and the bank 
agreed the election and seven weeks before the election. think 
the finding that the second increase constitutes unfair labor practice 
not based upon the record considered whole and arises out 
erroneous conception the applicable law. The trial examiner stated 
that the explanation regarding the second increase “not convincing.” 
The Board adopted this finding. But the burden proof rests not 
upon the bank convince the Board that the raise was not viola- 
tion the Act but upon the Board prove that the raise was illegal. 
Asheville Hosiery Co., Cir., 108 F.2d 288; Martel Mills 
Works, Cir., 119 F.2d 356; Indiana Metal Products Corp. B., 
Cir., 202 F.2d Cupples Co. Manufacturers B., Cir., 
106 F.2d 100; Law B., Cir., 192 F.2d 236. 

The Board considered that, since the bank the middle May 
mailed out the non-coercive letters various employees opposing the 
union, inference was raised that its salary made 
April was for unlawful purpose. But the uncontradicted, testi- 
mony the reason for this increase, which was the same for the 
increase November forbids such inference. the record 
considered whole, the bank made these increases for exactly the 
reason stated the respondent’s sworn answer and respondent’s tes- 
timony, much which the trial examiner found uncontradicted 
and credible. None the testimony was found false. Moreover, 
the employer was not compelled ignore the inequity created high 
living costs and recognized national official board. Such prin- 
ciple would mean that the duty the employer refrain from 
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benefitting his employees order make them more inclined vote 
Co., Cir., 208 F.2d 710, The court decided that increase 
wages between the date hearing and the date the election was not 
made discourage union membership and did not amount unfair 
labor practice. the court pointed out: 


“Certainly cannot laid down governing rule that 
during union campaign, management must deny its employees 
increased advantages which the absence the campaign 
would granted. should noted that this case there 
was certified union with which the employer could bargain 
and therefore the case does not fall within the ruling that 
employer should not grant increase wages without notice 
duly appointed bargaining agent, since such action mini- 
mizes the influence organized bargaining.” 


The court held that the Board’s conclusion that the purpose and 
effect the wage increase was unlawful and unfair based only 
inference too tenuous support its order. Cf. Peter Schweitzer, Inc., 
Bailey Co., Cir., 180 F.2d 278, decided this court, presents 
different factual situation and not controlling here. that case the 
employer was not confronted with the situation created the Korean 
crisis, the inflation, the Defense Production Act, wage freeze order 
the Wage Stabilization Board, and the further order permitting 
wages order correct these inequities. The decision 
the Board with reference the increases November 15, 1950, and 
April 1951, set aside. 


The finding and decision the Board that the respondent com- 
mitted unfair labor practice paying for the mimeographing and 
distribution letters the request employees who opposed union 
representation cannot sustained. Three letters drawn em- 
ployees were mimeographed and mailed the bank the request 
the employees. Two these were framed the so-called “Employees’ 
Committee” headed Wayne Moffitt. The trial examiner found that 
the Employees’ Committee was labor organization, but the Board re- 
versed this finding. The Committee clearly was not labor organiza- 
tion for the uncontradicted testimony shows that was formed for 
the sole purpose opposing unionization, that worked that single 
end, and was disbanded after the election. Hence, the respondent’s 
dealings with the Committee, which were initiated the employees 
themselves, not constitute domination interference with the 
formatior administration any labor organization contribution 
financial other support it, which under Section 8(a) (@) 
declared unfair labor practice. 
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The third letter was drafted employee the Real Estate 
Loan Department and signed numerous men and women his 
department. uncontradicted that the proposition taking action 
about the coming election and mailing the letters emanated from the 
employees themselves. The only suggestions respondent’s attorney 
with reference the form the letters were that three statements 
critical union sympathizers deleted from the letters the Em- 
ployees’ Committee. The total expense mimeographing and distribut- 
ing amounted $468.24. The union conceded the hearing that 
had spent least equal amount mailing the employees various 
union newspapers literature during the entire seven months the 
campaign. There was secrecy who defrayed the expenses 
the letters and certainly unfair advantage over the union, which 
exercised the same privilege. Apart from these circumstances, the mail- 
ing was protected Section 8(c), which provides that the expressing 
any views, argument, opinion, the dissemination thereof, 
whether written, printed, graphic, visual form, shall not constitute 
evidence unfair labor practice under any the provisions 
the Act, such expression contains threat reprisal force 
promise benefit. not contended that anything these letters 
was coercive that they contained any promise benefit. The con- 
tention that the employer had right express disseminate 
the views the employees their request. think the broad pro- 
visions the statute clearly cover and protect this action. 


The finding the Board with reference coercive statements 
charged have been made two supervisors, far these 
statements are found constitute unfair labor practice the part 
the respondent, not supported the applicable law. The trial 
examiner found that the occurrences charged were “isolated incidents” 
and that, although “there was considerable activity engaged union 
employees well non-union employees during working 
employee was visited with reprisals for engaging such activities.” 
found that the coercive statements did not constitute unfair 
labor practice the part the employer. 


Approximately 200 supervisors with varying degrees authority 
are employed respondent. The president had stated the employees 
several letters that they were free engage union activities out- 
side working time and join and vote either for against the 
union. The two instances charged constitute violations the Act 
each involved only single conversation with two separate employees 
and had been specifically forbidden the president’s letter. Some six 
months prior the election employee had requested supervisor 
allowed copy his list names and addresses all the em- 
ployees his department. This request was refused and the talk 
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which followed the supervisor said, “Are you satisfied with your job?” 
and, hate you hurt yourself.” This conversation took place 
the day before the supervisor and the employee received the copies 
the talk given the bank’s president condemning such statements. 
The occurrence was not reported the management. The other inci- 
dent occurred several weeks after the election when another supervisor 
reprimanded employee for leaving her work during working hours 
talk with claimed officer the union who was also employee. 
The employee reprimanded said that she had been discussing matter 
personal business, but the supervisor made coercive statements 
her union matters. The supervisor was reprimanded for this con- 
duct his immediate superior, and the employee criticized was re- 
minded the witness stand the request the management the 
bank that under such circumstances criticism supervisors for violation 
rules should given management. 

The court Pittsburgh Steamship Co. B., Cir., 180 
731, affirmed U.S. 498, S.Ct. 453, L.Ed. 479, considered 
similar situation which more extensive violations the express 
instructions the employer few minor supervisors were concerned 
and held that these violations could not imputed the employer. 

The petition for enforcement denied. 


Two Criminal Cases Decided Concerning 
Irregularities Bank Officer 


During the course examination small Pennsyl- 
vania national bank, the vice president and cashier the bank 
committed suicide. Irregularities his conduct the bank’s 
affairs immediately gave rise two cases brought the fed- 
eral government. 


the Pihakis case the federal District Court Western 
Pennsylvania denied the defendant’s motion for new trial 
where had been convicted using the mails defraud. The 
bank officer, collaborating with defendant, would cash defend- 
ant’s checks and when they were returned for insufficient funds, 
would merely set them aside rather than charging them against 
defendant’s account. was sufficient uphold the conviction 
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that defendant contemplated use the mails essential 
element his fraudulent scheme. United States Pihakis, 
United States District Court, W.D. Pennsylvania, 128 
Supp. 859. The opinion the court set forth below. 

the Caplan case the same court denied new trial 
one the bank’s customers who had been accused principal 
misapplying the bank’s funds. Here the same bank officer 
cashed checks for customer and then concealed them rather 
than charging them the customer’s account. The indictment 
the customer principal the crime was proper under 
18, U.S.C.A. even though the bank officer was not convicted 
the crime and even though the customer only aided and 
abetted the officer. United States Caplan, United States 
District Court, W.D. Pennsylvania, 128 F.Supp. 862. The 
opinion the court reported below. 


United States Pihakis 


MURPHY, J.—Defendant found guilty verdict jury 
two counts wilful misapplication, 656, Id. and 
one count violating the mail fraud statute, 1341, Id. 
moves arrest judgment and for new trial. 

Defendant’s motion based upon the sufficiency the indictment 
counts and being similar reasons asserted United States 
Caplan, D.C., will for the reasons therein stated denied. 
count see Webb United States, Cir., 1951, 191 F.2d 512, 
page 514; Bauman United States, Cir., 1946, 156 F.2d 534, pages 
Rosenbloom Hunter, Cir., 1944, F.2d 673, page 676; 
United States Crummer, Cir., 1945, 151 F.2d 958, pages 962-963. 

support his motion for new trial, defendant that 
matter law, the evidence insufficient support conviction under 
count that all counts, view the evidence presented de- 
fendant, the court erred not affirming his theory defense stated 
his points for charge. Absent request therefor either party, 
not have the aid benefit transcript testimony and must 
therefore rely upon notes and memory. 

Applying the usual test support the verdict, see United States 
Stoehr, D.C., 100 page 149, appears from substantial 


pre-trial motion for continuance because allegedly prejudicial publicity de- 
fendant, being without merit, was denied. See United States Caplan, supra. 
defendant’s motion for judgment acquittal the close all the evidence, here 
assigned reason for new trial. See Fed. Rules rule 29(b) 
and see United States Caplan, supra. 
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competent and credible evidence that defendant and his wife had joint 
account under the name Olympic Restaurant the Citizens Trust 
Company Cannonsburg, Pennsylvania, their home town. They were 
not depositors the First National Bank Cecil, some seven eight 
miles away. 

Upon the death John Wagner, vice president and cashier the 
Cecil bank, FDIC examiners, upon assuming charge the bank’s affairs, 
found among its papers sixteen unposted checks defendant dated over 
two year period, including those counts and 

From examination and analysis the records, books and accounts 
both banks insofar they affected the defendant and from admissions 
the defendant, the evidence showed that over period eighteen 
months the defendant, knowing that the balance his account was under 
$10, frequent intervals—two three times weekly—drew checks 
thereon cash, aggregating each occasion over $4000. pre-ar- 
ranged plan with Wagner defendant cashed the checks the Cecil bank, 
either through Wagner his express authorization. The checks were 
then transmitted through the mails the Pittsburgh branch the Fed- 
eral Reserve Bank Cleveland and turn the Citizens Trust Com- 
pany, charged against defendant’s account and the Cecil bank 
credited accordingly. Meanwhile, usually the day the check’s 
arrival the Citizens Trust Company, defendant would make deposit 
cover. Most the time other checks were enroute, all drawn upon 
meager and inadequate balance. 

Counts and represented checks which followed the usual pattern, 
except that upon arrival the Citizens Trust Company there were not 
sufficient funds meet them, the deposit that day being applied 
payment defendant’s checks previously issued; whereupon they were 
returned the mails through the usual channels the Cecil bank 
NSF (not sufficient funds). Upon arrival the Cecil bank they were 
not charged against defendant but merely placed one side Wagner. 
Thereby through the collaboration Wagner and the defendant and 
with their knowledge, without legal authority and with intent 
defraud the Cecil bank, the moneys, funds and credits the Cecil 
bank were converted defendant’s use and the Cecil bank was not 
secured, repaid reimbursed for the moneys question. 

Defendant admitted writing checks when had 
balance his account cover—in fact, $4.12 meet checks 
and $400 respectively—; that knew the checks question, although 
cashed elsewhere, would have cleared through the Citizens Trust 
Company, and ordinarily charged his account. 

Count charges that defendant and Wagner’s scheme embraced the 
foregoing and the evidence amply supports it. Here have course 
action continued over period months; checks knowingly drawn 
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inadequate balance and therefore not good checks the usual sense. 
The use the mails was integral and essential part the required 
delay, affording opportunity cover well opportunity 
conceal defendant’s and Wagner’s peculations. constitute viola- 
tion was not necessary show defendant actually mailed the checks; 
was sufficient show that caused done. Pereira United 
States, 1954, U.S. page S.Ct. 358. 


The elements the offense are (1) scheme defraud and (2) the 
mailing letter for the purpose executing the scheme. Although 
not necessary that the scheme contemplate the use the mails 
essential element, United States Young, 232 US. 155, S.Ct. 308, 
L.Ed. 548, the scheme here involved actually embraced it. See United 
States Decker, D.C. Md.1943, F.Supp. 15, affirmed Decker United 
States, Cir., 1944, 140 F.2d page 379, 151 A.L.R. 754. When 
one does act with knowledge that use the mails will follow the 
ordinary course business, where such use can reasonably fore- 
seen, even though not actually intended, “causes” the mails 
used. United States Kenofskey, 243 U.S. 440, S.Ct. 438, L.Ed. 
836; Newingham United States, Cir., 1925, F.2d 490; Goodman 
United States, Cir., 1938, F.2d 197, pages 198, 199; United States 
Berg, Cir., 1944, 144 F.2d 173, page 176, and see States 
Decker, supra. defendant’s participation, see Pereira United 
States, supra, 347 page 11, S.Ct. page 364. 


Defendant relying upon Kann United States, 88, S.Ct. 
148, L.Ed. 88, and Dyhre Hudspeth, Cir., 1939, 106 F.2d 286, 
page 288, argues that the fraud, any, had been consummated once the 
checks were cashed; that the use the mails was not for the purpose 
executing any scheme artifice. not agree. Obviously the 
factual situation here materially different from that presented either 
those cases. the law, see United States Sheridan, 329 
pages 386 391, S.Ct. 332, L.Ed. 359; Decker United 
States, supra; United States Carruthers, Cir., 1945, 152 F.2d 512, 
pages 515, 517; Mitchell Hunter, Cir., 1946, 152 F.2d 959, page 
960; United States Citrin, D.C., 766, page 770; United 
States Lowe, Cir., 1940, 115 F.2d 596, certiorari denied 717, 
S.Ct. 441, L.Ed. 466; United States Vidaver, D.C., Supp. 
$82; United States Kuiken, D.C., 101 F.Supp. 929, pages 930, 
affirmed Cir., 196 F.2d 223, certiorari denied 344 867, S.Ct. 109, 
L.Ed. rehearing denied 910, S.Ct. L.Ed. 702; 
United States Kreuter, C., 119 F.Supp. 227, page 231; Bauman 
United States, supra, 156 F.2d pages 537, 588. the scheme 
involved, see United States Citrin, supra; United States Lowe, 
supra; United States Feldman, Cir., 1943, F.2d page 396; 
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Federman United States, Cir., 1929, F.2d 441, page 442, cer- 
tiorari denied 281 U.S. 729, S.Ct. 246, L.Ed. 1146. 


Among the papers found the FDIC the Cecil bank were two 
mortgages and accompanying papers for $5,000 and $3,000 respectively, 
given defendant and his wife for money loaned them the bank, 
and covering different properties; undated blank note signed de- 
fendant for $600, apparently given him the bank when $600 
reduction was made note for $1,200 previously given, and finally 
note for $4,500 signed defendant and his wife, dated July 21, 1948. 
without naming payee fixing any time payable. The note indicated 
its face that was given “for value received.” such loan was 
authorized the bank’s officers; granting was not within 
authority. The bank’s records show payment interest thereon 
reduction therein; nothing show what anything defendant and his 
wife received consideration therefor when the note was executed 
any time thereafter. Defendant claimed that the note was executed 
Wagner’s suggestion, together with blank checks security for the 
$4,500; the checks cashed Wagner only when and the de- 
fendant directed. 


Notwithstanding clear credible evidence defendant cashing the 
checks the Cecil bank, defendant denied doing so. addition there 
was controverted evidence the value defendant’s property and 
his solvency. Defendant contended that view the credit ar- 
rangement with Wagner and his alleged solvency, well his being 
able cover the checks when necessary, there was intent defraud 
and could misapplication. All evidence the foregoing was 
received, particularly defendant’s intent. 


the money was taken misapplied with intent defraud, restitu- 
tion would not excuse the previous crime. Duvall United States, 
Cir., F.2d 911, page 913; Savitt United States, Cir., 
541, page 544, and see United States Matsinger, Cir., 1951, 
191 F.2d 1014, page 1018; United States Kenney, 
257. See and cf. United States Steinman, Cir., 1909, 172 
913; Johnson United States, Cir., 813; United States Brox- 
meyer, Cir., 1951, 192 F.2d 230, page United States Wicoff, 
Cir., 1951, 187 F.2d 886, pages 890, 891, and see United States 
Stoehr, supra, 100 pages 159, 160, Id. Cir., 196 F.2d 276, 
page 282, A.L.R.2d 836. 


our own language, not precisely that submitted defendant’s 
points for charge, see United States Berg, supra, 144 F.2d page 177, 
all issues fact including defendant’s intent and the pertinent law were 
submitted the jury full, fair, comprehensive charge, which de- 


Ba, 
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fendant made objections. See Rule 
30; United States Stoehr, supra, 100 F.Supp. page 152. 


For the foregoing reasons, defendant’s motions will denied. 


United States Caplan 


MURPHY, J.—Defendant found guilty verdict jury 
five counts wilful misapplication, U.S.C.A. 656, Id. moves 
arrest judgment and for new trial. the former, defendant 
argues that the indictment does not charge offense;? the latter, 
that the verdict against the law, against the evidence, the court erred 
ruling defendant’s points for charge, excluding evidence, and 
the conduct the trial. 

For present purposes the motion arrest judgment must de- 
cided upon the record, i.e., the indictment, the not guilty plea, and the 
See U.S.C.A. Crim.Proc. rule 34; United States 
Zisblatt, Cir., 1949, 172 F.2d 740; United States Bradford, Cir., 
1952, 194 F.2d 197, page 201, certiorari denied 343 979, S.Ct. 
1079, L.Ed. United States Rosenberg, Cir., 1952, 195 F.2d 
583, page 603, and see Com. Heller, 147 Pa.Super. 68, page 75, 
A2d 460; Com. Weldon, 159 Pa. Super. 447, page 449, A.2d 98. 

The First National Bank Cecil, small bank western Pennsyl- 
vania, had but three employees. was stipulated that one them, 
John Wagner, vice president and cashier the bank, committed sui- 
cide during the course examination national bank examiners, 
and that the examination revealed shortage $1,800,000. 

portion defendant, depositor and customer the 
bank, and not within the class persons specifically covered 656, 
was virtue indicted, tried and convicted principal. The 
indictment cites both sections, describing Wagner’s official position, 
states that deceased, not indicted, and not defendant therein; that 
having aided and abetted Wagner committing offense against the 
United States, defendant principal. charges that defendant un- 
lawfully, knowingly and fraudulently and with intent injure and de- 


Not guilty one count making false entries. 1005, Id. 

motion quash the indictment for the same reason was denied. 

And see United States Bianco, D.C. 108 867. Except details, 
the present indictment and that United States Tornabene, D.C., 123 869 
and United States Pihakis, F.Supp. 859, follow the same pattern. Our opinion 
here will pro tanto dispositive similar motions those cases. 

$4072.90. Counts Nos. respectively, $500.00, $119.12, $223.00. 
The language the first count typical all five counts. 
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fraud the bank did wilfully misapply certain moneys, funds and credits 
the bank. the manner and means doing so, charges that 
Wagner—being officer and virtue the power, control, direction 
and management possessed over the bank’s affairs—and the defendant 
paid and caused paid out the moneys, funds and credits the 
bank certain check drawn the defendant his account the bank; 
that the check was not charged against defendant’s account the bank; 
that there was not sufficient credit balance defendant’s account 
cover pay the same; that the bank was not secured, repaid reim- 
bursed therefor and, result thereof, such sum was wholly withdrawn 
and lost the bank and appropriated and converted the use, benefit 
and advantage the defendant and divers other persons the grand 
jurors unknown, all which defendant well knew. 


Defendant’s position that since not described person 
within the category embraced 656, commission the acts alleged 
would not constitute offense against the United States; that defendant 
not charged with aiding and abetting the commission crime 
defined 656 because the indictment fails allege commission 
crime one covered 656. Defendant relies upon United States 
Weitzel, 1918, 246 U.S. S.Ct. 381, L.Ed. 872, case holding 
that receiver was not included within the term “agent” described 
5209, Revised Statutes, 1901, 3497, substantially re- 
enactment the Act February 25, 1863, 58, Stat. 665, 
680, the first National Bank Act. But therein defendant overlooks the 
latter part 5209. early Coffin United States, 1895, 156 
pages 446, 447, S.Ct. 394, L.Ed. 481, the court rejected the 
contention that offense was stated against aiders and abettors because 
there was assertion that they were officers the bank occupied 
any specific relation the bank which made aiding abetting possible; 
that adopt the construction contended for would destroy the letter 
and violate the spirit the law. And see Coffin United States, 1896, 
162 664, page 666, S.Ct. 943, L.Ed. 1109. The only part 
outsider can play accomplishing the result aid and abet someone 
the bank who has control the funds. United States Hillegass, 
D.C.E.D.Pa.1910, 176 444, page 447, affirmed Hillegass United 
States, Cir., 1910, 183 199, page 203, certiorari denied 219 US. 
585, S.Ct. 470, L.Ed. 347. The original section was amended 
include the latter within its scope. Richardson United States, Cir., 
1910, 181 pages See and cf. Com. Weldon, supra, 159 


before the statute, aiders and abettors were punishable such whether not 
they were themselves capable committing the principal crime. Haggerty United 
Criminal Law, 88. 

123 
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Pa.Super. page 453, page 101. Then followed the 
Criminal Code, U.S.C. 550 (1940 ed.) abolishing the distinction be- 
tween principals and accessories, making them all principals whether the 
offenses misdemeanors felonies. Rooney United States, Cir., 
1913, 203 928, page 932; Ruthenberg United States, 1918, 245 
US. 480, page 488, S.Ct. 168, L.Ed. 414; Jin Fuey Moy United 
States, 1920, 254 U.S. 189, page 192, S.Ct. 98, L.Ed. 214; United 
States Johnson, 1943, 319 U.S. 503, pages 514, 515, S.Ct. 1233, 
L.Ed. 1546; United States Klass, Cir., 1948, 166 F.2d $73, page 
$80, and finally U.S.C.A. 2,as amended. See Nye Nissen United 
States, 1949, 613, pages 618, 620, S.Ct. 766, L.Ed. 919; 
Colosacco United States, Cir., 1952, 196 F.2d 165, page 167; 
United States Marinelli, 1944, Cir., 142 F.2d 446. 


The very purpose U.S.C.A. amended, was clarify and 
make certain the intent punish aiders and abettors, even though they 
may incapable committing the specific violation which they aided 
and abetted. See Senate Rep. 1020, 17B, referring specifically 
US.C.A. 656, Vol. U.S.Code Cong. and 1951, 2578 
page 2583. would have been clearer the language read principal 
and punishable such.” However, change existing law was con- 
templated. See Pereira United States, Cir., 1953, F.2d 
pages 836-837, affirmed 347 pages 9-11, S.Ct. 358, 
United States Klock, D.C., 100 F.Supp. 230, reversed other grounds, 
Cir., 1954, 210 F.2d 217. 


One who aids and abets may the option the pleader indicted 
and prosecuted principal. United States Klass, supra, 166 
page Preta United States, Cir., 1920, 270 F.73, page 75. 
And such indictment supported evidence that defendant aided 
and abetted its commission. United States Amorosa, Cir., 1948, 
167 F.2d 596, page 599; Greenberg United States, Cir., 297 
45, page 48; Bliss United States, Cir., 1900, 105 508; United 
States Carengella, Cir., 1952, 198 pages 6-7; Karrell 
United States, Cir., 1950, 181 F.2d page 985; United States 
D.C.Cal. 1949, F.Supp. 56, page 58, and see Crimi- 
nal Law, 103, page 174; C.J.S., Indictment, 148, page 1076; 
Am. Jur. Indictment, 95, 655; Com. Weldon, supra, 159 Pa. 
Super. page 452, A.2d page 101; Com. Jones, Pa.Super. 417, 
page 422. 


The proof must establish that the offense was committed someone 
and that defendant aided and abetted its commission. Von Patzoll 


See and cf. United States Selph, supra, F.Supp. 56; United States Warner, 
C.C.1886, 616, and United States Heinze, 1910, 218 U.S. page 544, 
S.Ct. 98, 1139. 
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United States, Cir., 1947, F.2d 216, page 219; Colosacco 
United States, supra, 196 page 167. The question whether the 
proof shows the commission offense one fact and not law. 
Coffin United States, supra, 156 page 447, S.Ct. page 400. 
was not necessary charge Wagner with having committed the 
offense. The only necessity inquiring into his conduct was ascer- 
tain whether not crime had been committed. Gallot United 
States, Cir., 1898, 446, certiorari denied 171 U.S. 689, S.Ct. 
884, L.Ed. 1179; Havener United States, Cir., 1926, F.2d 
page 506. 

Considering the indictment whole, McCoy United States, 
Cir., 1948, 169 F.2d 776, page 780, based US.C.A. 
Crim.Proc. rule 7(c) and upon practical considerations, United States 
Achtner, Cir., 1944, 144 F.2d 49, page 51; United States Giles, 
300 41, S.Ct. L.Ed. 493, find that contains all 
the elements the offense charged, sufficiently apprised defendant 
what must prepared meet, and enable him plead the judg- 
ment bar subsequent prosecution. See Hagner United States, 
285 US. 427, page 433, S.Ct. 417, L.Ed. 861; United States 
Amorosa, supra, 167 F.2d page 598. was not necessary advise 
defendant the legal theory the prosecution. United States Groop- 
man, Cir., 1945, 147 F.2d 782, page 785; United States Pape, 
Cir., 1944, 144 F.2d 778, page 781. 


“Few indictments under the national banking law are skillfully 
drawn beyond the hypercriticism astute counsel,—few which 
might not made more definite additional allegations.” Cochran 
and Sayre United States, 157 U.S. 286, page 290, S.Ct. 628, 
page 630, L.Ed. 704, and see Crain United States, 162 625, 
L.Ed. 1097; United States Mills, Pet. 188, page 142, 
US. 188, page 142, 636. 

Defendant’s motion arrest judgment will therefore denied. 


Upon careful review the viewing the evidence and all 
inferences reasonably deducible therefrom the light most favorable 


jurors were examined their voir dire and fair and impartial jury obtained. 
(See 2-4). Finnegan United States, Cir., 204 105; United States 
Griffin, Cir., 1949, 176 F.2d 727, page 731. 

Defendant’s motion for continuance based alleged prejudicial pre-trial publicity 
being without merit was denied. 

Defendant’s motion for judgment acquittal the close government’s case was 
denied. offering evidence his own behalf defendant elected abandon such 
motion. United States Stoehr, 100 Supp. 148, page 149, affirmed 
Cir., 1952, 196 F.2d 276, 836; Gaunt United States, Cir., 1950, 184 
page 290, certiorari denied U.S. 917, S.Ct. $50, 662; United 
States Goldstein, Cir., 1948, 168 F.2d 666, pages 669, 670; Mosca United States, 
1949, 174 448, pages 450, 451. The motion was not renewed the 
close all the evidence but after the closing pleas were completed defendant requested 
the court direct not guilty verdict. Such motion was denied. 
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the verdict, not being concerned with the weight the evidence, the 
credibility the witnesses, conflicts the testimony, see United 
States Stoehr, supra, 100 find that there was sub- 
stantial competent evidence support the verdict. 


The jury could have found, and support their verdict may 
properly assume did find, that over period months defendant drew 
number checks his account the bank when knew his account 
was overdrawn, and that there were not sufficient moneys, funds 
credits properly available the bank take care them; that such 
checks would, without authority, honored the bank Wagner 
out bank funds and then concealed not disclose overdrafts. 
When the bank finally closed number defendant’s checks were not 
posted, the delay having been occasioned Wagner. Most defend- 
ant’s bank business was conducted with Wagner the privacy back 
room the bank. Many times when Wagner was not present defendant 
told the bookkeeper the bank tell Wagner “to take care 
checks; don’t send checks back.” addition there was the stipula- 
tion the shortage and Wagner’s suicide. verdict based upon 
the foregoing was not against the law the evidence. See United States 
Marinelli, supra, 142 F.2d 446. 

For the foregoing reasons defendant’s points and were de- 
nied. Point was covered the general charge. See United States 
Berg. Cir., 1944, 144 F.2d 173, page 177. 

Defendant’s exhibits 65, inclusive, were apparently notes given 
defendant and others the bank securitv for money borrowed 
1941, 1942, 1947 and 1948. were all repaid before Wagner’s 
death and were manner whatsoever dispute. The government 
obiected the use the exhibits the ground that they were imma- 
terial and irrelevant; that they had nothing with the government’s 
analysis defendant’s account, with any conclusion drawn therefrom, 
the determination any overdraft defendant’s account, (R. $42) 
and see objection remoteness (R. 357). 

Defense proposed show that upon assuming custody the 
bank’s affairs the FDIC demanded payment from defendant for notes 
already paid during Wagner’s lifetime and thereby prove that the 
records the bank upon which the government witnesses relied for their 
conclusions were wholly unreliable (R. 

Over the government’s objection, defendant was afforded oppor- 
tunity show any such evidence, including improper demands. Defend- 
ant showed that one note for dated August 1948—defendant’s 
exhibit 66—was paid during Wagner’s lifetime but, lacking evidence 
such payment, the FDIC again demanded payment full. However, 
when proper evidence payment was discovered, payment was readily 
acknowledged (R. 
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addition evidence was received dispute over the amount 
due mortgage, (R. 357-367). further questions were asked 
counsel made offer defendant’s exhibits through 
through II, and inclusive. the notes question, see 
468 and 475. Exhibits were excluded. 483, defense 
counsel asked the court reconsider the order excluding defendant’s 
exhibits 52, and 54, stating that they covered transactions apparently 
completed 1947 and 1948; that they evidenced the type transactions 
that were taking place between defendant and the bank and the nature 
the documents exchanged between them. The notes question had 
been paid full and were not the subject any dispute between the 
parties; considering that they could add light and view the gov- 
ernment’s objections that line testimony, they were excluded. See 
United States Stoehr, supra, 100 F.Supp. pages 155, 159, 160, and 
196 F.2d page 282. 

Finally the conduct the trial. For every critical judgment, 
there must standard. “The judge conducting jury trial federal 
court ‘not mere moderator, but the governor the trial for the 
purpose assuring its proper Quercia United States, 
289 466, 469, S.Ct. 698, Glasser United States, 
1942, 315 U.S. 60, page 82, S.Ct. 457, page 470, L.Ed. 680. 
See Johnson United States, 1943, U.S. 189, page 202, S.Ct. 
549, L.Ed. 704; United States Kafes, Cir., 214 F.2d 887; United 
States Stoehr, supra, 100 F.Supp. page 154. defendant entitled 
fair trial but not perfect one.” Lutwak United States, 1958, 
604, page 619, S.Ct. 481, page 490, L.Ed. and 
ordinarily cannot complain error, any existed, which himself 
created invited. Shields United States, Cir., 1927, F.2d 66, 
page 69; United States Stoehr, supra, 100 F.Supp. page 161. Per- 
haps the hitherto practically impossible was not here achieved. Paschen 
United States, Cir., 1934, F.2d 491, page 504. The human 
element cannot entirely eliminated from the trial case. Goldstein 
United States, Cir., 1933, F.2d 609, page 613. However, fully 
cognizant the statistical approach and the caveat suggested United 
States Neff, Cir., 1954, 212 F.2d 297, pages 312, 318; cf. United 
States Stayback, Cir., 1954, 212 F.2d 313, pages and 
Robinson Pennsylvania Co., Cir., 214 F.2d 798; reading the 
report the proceedings the trial went placing defendant’s alle- 
gations their proper setting, will demonstrate that although during the 
trial there were times when the trial judge was obliged strict and 
firm, insist upon order and decorum the court room,® see United 
transcript 562 pages covering five day trial. 


496, 522, 552; cf. 68—R. 146, 147-150; 261-262; 494-496; (b) Defense 
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States Johnson, Cir., 1947, 165 F.2d 42, page 50, the trial was 
conducted with fairness. See United States Kafes, United States 
Stoehr, Glasser United States, Johnson United States, supra, and 
see Trial, 455, 458, 460 and 462. 


Because the nature certain answers given the defendant 
(R. 254-255) the kind records kept defendant certain alleged 
deposits, and the manner identifying defendant’s the testi- 
mony times was not too clear. 


result thereof, questions were asked the trial judge for the 
purpose developing the facts helpful intelligent understanding 
the matter not only the court but the jury. had more 
important duty than this. United States Amorosa, supra, 167 F.2d 
page 600; Simon United States, Cir., 123 F.2d 80, page 83; 
United States Rosenberg, supra, 195 F.2d page 594; United States 
Johnson, 319 U.S. 503, page 519, S.Ct. 1233, page 1241, 
L.Ed. 1546; United States Kafes, supra; United States Stayback, 
supra, 212 F.2d page 320; Moore United States, Cir., 132 F.2d 47. 
the trial court’s duty see that all the truth brought 
out that the jury can arrive true verdict.” United States 
Lee, Cir., 107 F.2d 522, 529. Making certain that there was mis- 
apprehension regarding our questions our comment during the course 
the trial gave cautionary instructions. See 559. 


Reading the testimony and the charge integrated 
(Boyd United States, 1926, 271 U.S. 104, 107-108, S.Ct. 442, 
L.Ed. 857; United States Berg, Cir., 1944, 144 173, page 177), 
the record leaves doubt that the case was fairly tried, submitted 
the jury clear, impartial and thorough charge both the facts and 
the law. Defendant’s motion for new trial will therefore denied. 


exhibits jury rail, 46, 47. Although defense counsel’s table was the other side 
the court room, cf. position defense counsel, 256-257 and 272. See 496-497, 
and cf. 497 seq. See defense counsel’s suggestions and instructions court. 249 
and see 494; (c) Allowing time for witness answer. See g., and 66; 
(d) Defense counsel’s remark “let’s educate the witness,” (e) exhibits 
and see 258-260, and cf. 361-369, rejected 477-478; see 480, 
“exhibit fully described the defendant his testimony.” See 481-482, 494- 
496; (f) see 311, 318, and see 204, 210-211. 

government counsel (a) making statements instead objecting, see 51-52, 
and cf. (b) See 122-123, cf. practice 182-183, “an 
old Pittsburgh custom,” and see 466. 


See 293-296, and see 468 seq. EE, see 301 $08, $19, $21, 472, 
and cf. 473-474 and 479. this context, see and cf. 318 


Wagner, see particularly 587 and 558. 


The Second Edition 


ESTATE 
HANDBOOK 


Mayo Shattuck and 
James Farr 


including for the first time collection 
annotated forms wills and trusts 


The first edition this book has been 
the standard guide for estate planners. 
Now, all sections the work have been 
re-examined and revised give you the 
most up-to-date, authoritative, step-by- 
step coverage all aspects estate 
planning. 

The broad scope the Handbook 
sufficient assurance its practical value. 
The following features increase 
its usefulness: 


newly added collection an- 
notated forms (204 pages), including, 
among simple will and codicil, 
wills with variety family trust pro- 
visions, will and revocable trust em- 
ploying the pour-over technique, and 
two stock purchase agreements and trusts. 


Completely rewritten chapters 
taxation, bringing you date 
this vital aspect estate planning, with 
special emphasis the marital deduc- 
tion. 

Expanded treatment life insur- 
ance, and particularly business insurance 
trusts. 


This valuable work the result 
vast amount practical, firsthand ex- 
perience all aspects estate planning. 
The authors worked together for fifteen 
years and devoted most their time 
practice problems the field. Mr. 
Farr, who collaborated with Mr. Shattuck 
the preparation this Second Edition, 
also worked with him the preparation 
the First Edition. 


Practical answers questions relating use life insurance in- 
surance options business insurance trusts key man insurance use wills 
family and business plans will provisions revocable trusts selection 
trustees management powers prudent man investment rule account- 
ings taxation revocable and irrevocable trusts, life insurance, and powers 
appointment the marital deduction drafting what state laws apply 
trusts death major stockholder and many other topics. 


Price $10.75 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Statute Denying Corporate Executor Right Appoint Attorney 
for Estate Held Constitutional 


Pedrick First National Bank Ripon, 
Supreme Court Wisconsin, N.W.2d 154 


bank offered employ the attorney who drafted decedent’s will 
probate the estate. Later the bank refused such employment and 
the attorney sued for the loss fee. The Supreme Court Wisconsin 
ruled that the attorney could not enforce the contract since was con- 
trary state statute, which the court held constitutional, have 
corporate executor appoint the attorney for estate. The statute re- 
serves the right appoint the estate attorney the decedent’s next 
kin chief beneficiary, apparently order prevent corporations from 
creating monopoly the appointment attorneys. 


Presumption Incompetence 


Murray Barnett National Bank Jacksonville, 
Florida Supreme Court, September 14, 1954 


The Florida Supreme Court has ruled that even where there clear 
evidence physical and mental feebleness person creating trust, 
this alone does not create presumption incompetence execute 
trust agreement. 


Broad Powers Will Not Include Power Give Property Away 


Black Pettigrew, Tennessee Court Appeals, 270 196 


Decedent’s will which left all his property the widow stated that 
she could enjoy “in any way” she thought proper. addition she 
was given power sell dispose his realty “as she may desire.” The 
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will provided for gifts remaindermen after the death. De- 
spite this broad and apparently unlimited power, the Court Appeals 
Tennessee held that the widow could not give away realty 
although she could sell and use the money her own discretion for 
her support. 


Bank Found Have Held Funds fer Account Minor 


Central Bank Superior Court Alameda County, 127 ACA 562 


court ordered the mother minor deposit $4,000 certain 
bank. The deposit was the name the mother guardian 
and held trust until there was further court order until the child 
reached 21. When the money was deposited the bank was not furnished 
copy the court order but the substance the order was typed 
the back the check. When the mother withdrew the funds without 
another order and before the minor became age the court ruled the 
bank did have notice the court order establishing the account be- 
cause the writing the back the check. 


Delivery Letters Sufficient Effect Gift Bank Account 


Estate DeBitche, Surrogate’s Court New York, 
N.Y.L.J. October 22, 1954, 


husband who was critically ill foreign country made gift 
bank account New York writing the bank and directing 
transfer the account his wife’s name another bank. also wrote 
the other bank directing accept the account. Rather than mailing 
the letters himself, however, gave both them his wife saying 
wished her have the funds referred the letters gift. His 
wife mailed the letters and the account was transferred but not until 
after the husband’s death. court held the transfer valid gift 
the ground that symbolic delivery was made when the husband handed 
the letters the wife. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks. 
trusts, estates and gifts 


Court Substantiates Strong Inference Gift Made 
Contemplation Death 


Platt and Girard Trust Company Commissioner, 
United States Tax Court Memorandum Decision, 1954-143 


bank acting coexecutor has found how strong the courts con- 
sider the inference that gift contemplation death. Eleven and 
half years before his death decedent had transferred insurance policies 
irrevocable trust. When the executors offered explanation 
this transfer the Tax Court ruled that “Absent any proof that trans- 
ferring these policies the decedent’s motive was associated with life, 
fair infer that the transfers were testamentary character and 
contemplation death.” The court concluded the Commissioner was 
right assessing deficiency. 


Composite Method Reporting May Used Mutual Savings 
Bank 


Revenue Ruling 54-367 


Where mutual savings bank carries great many interest bearing 
installment mortgages purchased discount may report such dis- 
counts composite basis fact this method used regularly 
the bank and all discount income reported eventually the Bureau. 


Bonds Possession One Co-Owner Taxable Estate 
the Other 


Estate Boogher Commissioner, United States Tax Court No. 143 


Decedent bought United States Savings Bonds with his own 
money, had them registered his own name and the name co- 
owner and before his death delivered all the bonds the individual co- 
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owners. The Tax Court ruled this situation that all the bonds were 
taxable decedent’s estate under Internal Revenue Code §811(e) even 
though they were not his possession the time his death. 

interest note that the court made this ruling despite the 
pertinent regulation which gives co-owner possession bond the 
right redeem without the signature the other; this same regula- 
tion recognizes surviving co-owner sole and absolute owner 
bond. 


Trust Ruled Not Completed Gift 


Revenue Ruling 54-342 1954-34 


recent Bureau Internal Revenue ruling supports what has been 
established the cases for some time. states that there com- 
pleted gift, and thus Federal gift tax under I.R.C. §1,000, where 
person establishes irrevocable trust but reserves the right receive 
trust income during her life plus the right direct distribution prin- 
cipal her will. 


Taxable Gain Realized When Seller Accepts Notes 
Second Purchaser 


Burrell Groves, United States Tax Court No. 138 


Taxpayer sold land two its stockholders who made part pay- 
ment notes secured mortgage the land. This transaction was 
reported taxpayer the installment method allowed Internal 
Revenue Code §44(b). Subsequently, taxpayer cancelled the notes 
and mortgage and accepted new ones their stead from the second 
purchaser. Under these circumstances the Tax Court ruled the tax- 
payer had realized taxable gain the unreported balance its 
profit the sale the stockholders. 


Gift Savings Bonds Does Not Qualify for Marital Deduction 


Revenue Ruling 54-410 LR.B. 1954-39, 


recent Revenue Ruling sets forth that portion the value 
spouse and payable her death the donor, qualifies for the gift tax 
marital deduction. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Easy Money, Security Prices 
and Business 


Federal Reserve Bank 

Chicago, its December issue 
Business Conditions, comments 
the impact easy money 
security prices. every month 
except one since September 1953, 
notes, the stock market has been 
strong—in spite the fact that 
business recession was going 
during most that period. 

number reasons are cited 
for this “exceptional action.” Short- 
run buoyant influences were the 
good showing profits after taxes 
and the investor-encouraging pro- 
visions the new tax law. 
addition, there was growing and 
pervasive investor confidence 
Still another important factor was 
the policy active monetary ease 
which provided favorable finan- 
cial climate for all types invest- 
ment. 

With respect debt investment, 
the impact monetary policy 
fairly direct. This because the 
funds released easy money 
policy initially flow into the bank- 
ing system, which deals almost ex- 
clusively debt rather than 
equity instruments. Furthermore, 
debt instruments, unlike common 
stocks, involve contractually fixed 
interest payments. added de- 
mands bid the price debt 
instrument with fixed return, the 
yield percentage the pur- 


chase price must drop correspond- 
ingly. 

Nevertheless, there are ways 
which monetary policy may re- 
flected equity prices. some 
extent, easy credit conditions may 
affect the market for stocks di- 
rectly making easier bor- 
row money finance share pur- 
chases. course, the direct effect 
can come only from lender willing- 
ness extend more credit the 
same terms and, this connection, 
must remembered that the 
extent which lenders can en- 
courage more borrowing for stock 
purposes easing terms strictly 
controlled under Federal Reserve 
regulations and These regu- 
lations set minimum margin re- 
quirements, establishing 
centage the sales price 
exchange-listed securities which 
must paid cash. 

The indirect impact easy 
money stock prices also stems 
from the widened disparity be- 
tween returns equities and 
debts, the viewpoint in- 
vestors. Initially, easy money 
cies produce lower yields fixed- 
return debt instruments while not 
directly affecting returns 
equities. Accordingly, investors are 
likely attracted increasingly 
equities rather than debt securi- 
ties. 

One word caution order, 
however. investors anticipate 
“hard times’ which will shrink 
profits and dividends, this widened 
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income differential favor 
equities may regarded more 
apparent than real. But with 
more confident outlook, the height- 
ened opportunities for maintaining 
increasing income shifting 
from currently high-priced debts 
into equities may prove tempting. 
When investor interest shifts 
this manner, the easily marketable 
nature common stocks can at- 
tract substantial portion the 
equity demands, and stock prices 
tend move higher. Ordinarily, 
this price rise will prove self-limit- 
ing, since higher stock prices 
not alter dividend payments; the 
percentage return stocks low- 
the higher price level. 


“In the present environment,” 
observes the Chicago Reserve 
Bank, “perhaps the more important 
influences easy money stock 
values lie outside these narrow ap- 
plications. Easy money has gen- 
erally buoyant effect the finan- 
cial world and tends create 
climate which the prospects for 
stocks, particularly the ‘blue chip’ 
shares well-established com- 
panies, appear attractive. 
the extent that businessmen and 
investors believe that easy credit 
can foster higher levels activity, 
their general outlook toward the 
future will brightened. More- 
over, all holders marketable 
bonds and other debt instruments 
will cheered the increases 
market value such assets. The 
economy general will have be- 
come more liquid, with the greater 
freedom fund movement which 
that implies.” 


Tangible evidence this af- 
forded when corporation can bor- 
row money frem banks and insur- 
ance companies low rates. Under 
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such circumstances, the corpora- 
tion’s ratio interest expense 
income reduced and its profits 
position improved. The greater the 
proportion firm’s funds drawn 
from debt sources, the greater the 
influence profits. These oppor- 
tunities for bolstered profits tend 
raise the market price the 
company’s common stock. 


Compared with the bull markets 
the past, today’s market much 
compared 
with such periods the late 
the amount stock market credit 
now outstanding moderate. Al- 
though common stock prices 
December were around the 1929 
peak, stock market credit was less 
than third high was then. 
However, such credit has increased 
substantially over the past four 
five years, particularly since last 
spring. 

“The lower interest rates which 
accompany easy money,” declares 
the Chicago Reserve Bank, “tend 
lift prices for all sorts income- 
producing assets, including stocks 
and bonds. These resultant higher 
prices for securities can positive- 
helpful the economy, they 
encourage businesses raise more 
money through the securities mar- 
kets, thus tapping savings in- 
crease investment business 
activity.” 

Moderate security price rises and 
the attendant upward recapitaliza- 
tion other earning asset values, 
turn, can create favorable 
climate for business and the financ- 
ing new investment. “Engraved 
the minds all observers, how- 
ever,” continues the review, “are 
memories the ill effects which the 
speculative perversion equity in- 
terests can bring. 
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“Tdeally, the objective should 
minimize the latter possibility 
without losing the former advan- 
tages. financial markets are 
reasonably free, the determin- 
ing force will always the atti- 
tudes individual investors and 
seekers after funds. Most investors 
serve this national interest the 
degree which they look beyond 
short-term speculative opportuni- 
ties the longer-term prospects 
for income and capital apprecia- 
tion. Happily, this kind action 
also encouraged prudent in- 
vestor consideration his own 
best interests, the record past 
investor founderings speculative 
excesses will testify.” 


Easy credit conditions which 
generate rising markets encourage 
the investment new long-term 
capital. This one the major 
channels which the effects 
policy monetary ease helps 
counteract business decline. Al- 
though corporations have 
tinued raise large amounts 
debt capital, the sums raised from 
sales stock—which have been 
relatively modest all throughout 
the postwar period—were not ap- 
preciably greater 1954. Despite 
the substantial increase stock 
prices, large volume equity flo- 
tations has not been forthcoming. 


The recent experience higher 
stock prices but few new stock is- 
sues focuses attention problem 
which may accompany increased 
investor interest stocks. For 
the supply stocks remains rela- 
tively fixed while increased de- 
mands are heavy, the initial shifts 
into stocks may boost them 
much that additional buyers are 
attracted the hope speculative 
gain rising market. the 


Chicago Reserve Bank remarks, 
“This can get out hand and 
turn into speculative binge com- 
plete with after-morning headache. 
more prosaic words, easy 
monetary policy can have the un- 
intentioned effect encouraging 
the repetitive transfer existing 
assets increasing prices.” 


The Demand and Supply 
Situation Equities 

Institutional and individual net 
demand for equities estimated 
$1.6 billion for 1954 New 
York University Professor Jules 
Bogen. 

the institutional segment, 
open-end investment companies 
are expected sell approximately 
$400 million more shares and 
certificates than the amount all 
redemptions. Independently 
ministered pension funds— those 
not insured with life insurance 
companies—are expected pro- 
vide demand for $300 million 
common stocks. Fire and casualty 
insurance companies should ab- 
sorb about $250 million common 
stocks while available data indi- 
cate that life insurance companies 
will funnel about $100 million 
this direction. Mutual 
banks New York and other 
states, where authorization exists, 
may acquire additional $50 mil- 
lion equities. 


New York firm needs law- 
yer experienced municipal 
financing and public law; cor- 


porate financing expericnce 
considered. Box 243 Wall 
Street Station, New York 
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analysis Securities and 
Exchange Commission statistics 
liquid savings indicates that net 
purchases common stocks 
individuals may total some $500 
million. Thus, the estimated com- 
bined institutional and individual 
demand for 1954 set $1.6 
billion. 


Professor Bogen also analyzes 
the supply situation. ‘After elimi- 
nating investment company issues 
and after adjusting the volume 
new offerings allow for common 
stocks that are paid off liquida- 
tion, merger and retirements, 
increase $1.2 billion the sup- 
ply equities for 1954 estimated. 
Thus, while the demand for com- 
mon stocks outrunning the sup- 
ply, the margin moderate one. 


Although many financial institu- 
tions are participating the equity 
market rather reluctantly, this 
participation may expand further. 
Behind this increased participation 
the need for more income and 
the possibility that future short- 
age other investments will de- 
press yields further. The return 
common stocks still substan- 
tially more than the yield bonds. 
Corporate dividends are now only 
per cent corporate net in- 
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come and, barring major adverse 
turn the economic situation, 
eventual dividend increases are 
prospect. 


Professor Bogen the opinion 
that the increase the supply 
new equities likely proceed 
even slower rate over the next 
few years. bases his belief 
the fact that corporate new capital 
requirements are declining. Work- 
ing capital needs will not increase 
materially period stable 
business; plant and equipment 
spending shows downward trend, 
and this should continue the 
program building defense and 
defense-supporting plants subject 
rapid amortization completed. 


“We face prospect,” states Pro- 
fessor Bogen, “of institutions find- 
ing they must into equities 
larger extent, sustain the rate 
return, while the supply new 
stock issues will tend contract 
because reduced corporate capi- 
Demand for 
stocks has been exceeding the sup- 
ply. could exceed the supply 
greater degree over the next 
few years institutional investors 
should find desirable add more 
rapidly stockholdings sustain 
income find adequate invest- 
ment outlets. 


“Demand for stocks would 
much greater than the new supply 
individual investors should modi- 
their attitude and put larger 
proportion their savings directly 
into stocks. 


“But all this dependent upon 
corporate earnings being sustained 
that dividend rates can main- 
tained increased. Over the long 
run, the dividend return the ob- 
jective equity investment.” 


| 
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Thanks the thrift employed 
Americans and the cooperation 
45,000 companies which have en- 
rolled more than 8,000,000 men and 
women the Payroll Savings Plan— 


the current-income companion 
piece the Bond, sold only 
individuals and purchased 
larger denominations execu- 
tives) 1954 totaled $4.9 billion, 


new peacetime 


Sale 1954 exceeded all re- 
demption that year matured 
Bonds more than $400 million 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


—the highest net amount since 
1949. 


Cash value and Bonds 
outstanding reached new record 
high $38.2 billion, gain 
$1.5 billion 1954. 


These figures, far more effectively 
than mere words, tell the story 
The Payroll Savings Plan—why 
good for America, why good for 
business. you not have the Plan, 
you have the Plan and your em- 
ployee percentage less than 50%, 
phone, wire write Savings Bond 
Division, Treasury Department, 
Washington, 
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